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Item 1.01 Entry into a Material Definitive Agreement
 

On April 19, 2016, Capstone Turbine Corporation (the “Company”) entered into an underwriting agreement (the “Underwriting
Agreement”) with Oppenheimer & Co. Inc., as sole book-running manager, and Rodman & Renshaw, a unit of H.C. Wainwright & Co.,
LLC, as co-manager (collectively, the “Underwriters”), to sell up to 2,700,000 shares of the Company’s common stock, $0.001 par value
per share (“Common Stock”), and pre-funded Series B warrants to purchase up to 5,515,000 shares of Common Stock, which will be
offered in lieu of Common Stock to those purchasers whose purchase of Common Stock in the offering otherwise would result in the
purchaser beneficially owning more than 4.99% of the Company’s outstanding common stock following the completion of the offering
(the “Series B Warrants”). Also included in the offering are Series A warrants to purchase 4,107,500 shares of Common Stock (the
“Series A Warrants” and, together with the Series B Warrants, the “Warrants”).
 

Every two shares of Common Stock will be sold with a Series A Warrant to purchase one share of Common Stock at a collective
price of $3.50. Every two Series B Warrants will be sold with a Series A Warrant to purchase one share of Common Stock at a collective
price of $3.48. The shares of Common Stock or Series B Warrants, as applicable, and the Series A Warrants are immediately separable
and will be issued separately, but will be purchased together.
 

Each Series A Warrant will have an initial exercise price of $2.55 per share of Common Stock, will be exercisable beginning six
months after the issuance date and will expire five years after the first day it is exercisable. Each Series B Warrant will have a nominal
exercise price of $0.01 per share of Common Stock and will be exercisable upon issuance.
 

The Underwriting Agreement contains customary representations, warranties, covenants and agreements by the Company,
indemnification obligations of the Company and the Underwriters, including for liabilities under the Securities Act of 1933, as amended,
other obligations of the parties and termination provisions. The representations, warranties and covenants contained in the Underwriting
Agreement were made only for purposes of such agreement and as of specific dates, were solely for the benefit of the parties to such
agreement, and may be subject to limitations agreed upon by the contracting parties.
 

The net proceeds to the Company from the offering, after deducting the underwriting discount and commissions and other
estimated offering expenses, are expected to be approximately $13.1 million. The Company intends to use the proceeds from the offering



to fund general working capital requirements and for other general corporate purposes. The closing of the offering is expected to take
place on or about April 22, 2016, subject to the satisfaction of customary closing conditions.
 

The Company is offering the above-described securities pursuant to the Company’s shelf registration statement on Form S-3
(Registration No. 333-203431) declared effective by the Securities and Exchange Commission on June 23, 2015, a related prospectus
dated June 23, 2015 and a prospectus supplement dated April 19, 2016 (the “Prospectus Supplement”).
 

The foregoing descriptions of the Underwriting Agreement and the Warrants do not purport to be complete and are subject to,
and qualified in their entirety by, the full text of the Underwriting Agreement filed as Exhibit 1 to this Current Report on Form 8-K and
incorporated herein by reference and the full text of the forms of warrant filed as Exhibits 4.1 and 4.2 to this Current Report on Form 8-K,
as applicable, and incorporated herein by reference. The legal opinion of Waller Lansden Dortch & Davis, LLP relating to the Common
Stock and the Warrants to be sold in the offering is filed as Exhibit 5 to this Current Report on Form 8-K.
 
Item 8.01 Other Events
 

The Company’s press release announcing the pricing of the offering is filed as Exhibit 99.1 to this report and is incorporated
herein by reference.

 
In addition, filed as Exhibit 99.2 hereto and incorporated herein by reference are certain of the risk factors contained in the

Prospectus Supplement.  We are filing such risk factors in an exhibit to this Current Report on Form 8-K for purposes of updating the risk
factor disclosure contained in our shelf registration statement on Form S-3 (Registration No. 333-203431) and our periodic reports filed
under the Securities Exchange Act of 1934, as amended, as the case may be. The updated risk factors should be carefully considered
along with any other risk factors related to the Company’s business identified in the Company’s other periodic and current reports filed
with the Securities and Exchange Commission. The occurrence of any one or more of these risks could materially and adversely affect the
Company’s business, financial condition and results of operations.
 
Item 9.01 Financial Statements and Exhibits.
 

(d) Exhibits.
   

Exhibit Description
   

1 Underwriting Agreement dated April 19, 2016 by and between the Company and the Underwriters
4.1 Form of Series A Warrant to Purchase Common Stock
4.2 Form of Pre-Funded Series B Warrant to Purchase Common Stock

5 Opinion of Waller Lansden Dortch & Davis, LLP
23 Consent of Waller Lansden Dortch & Davis, LLP (included in Exhibit 5)

99.1 Press Release, dated April 19, 2016
99.2 Risk Factors

 
Forward Looking Statements
 

The information contained in this Current Report on Form 8-K and the exhibits attached hereto contain “forward-looking
statements” within the meaning of the safe harbor provisions of the United States Private Securities Litigation Reform Act of 1995, as
amended. Forward-looking statements may be identified by words such as “expects,” “objective,” “intend,” “targeted,” “plan” and similar
phrases. These forward-looking statements are subject to market and other conditions and numerous other assumptions, risks and
uncertainties, including those described in the Company’s filings with the Securities and Exchange Commission, that may cause the
Company’s actual results to be materially different from any future results expressed or implied in such statements. The Company
cautions readers not to place undue reliance on these forward-looking statements, which speak only as of the date of this Current Report
on Form 8-K. The Company undertakes no obligation, and specifically disclaims any obligation, to release any revisions to any forward-
looking statements to reflect events or circumstances after the date of this Current Report on Form 8-K or to reflect the occurrence of
unanticipated events.
 

 
SIGNATURE

 
Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its

behalf by the undersigned hereunto duly authorized.
 

CAPSTONE TURBINE CORPORATION
  
  
Date: April 21, 2016 By: /s/ Jayme L. Brooks

Jayme L. Brooks
Chief Financial Officer and Chief Accounting
Officer
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Exhibit 1
 

CAPSTONE TURBINE CORPORATION
 

2,700,000  Shares of Common Stock
 

Series A Warrants to Purchase 4,107,500 Shares of Common Stock
 

Pre-Funded Series B Warrants to Purchase 5,515,000 Shares of Common Stock
 

UNDERWRITING AGREEMENT
 

April 19, 2016
 
OPPENHEIMER & CO. INC.,
 

As Representative of the several Underwriters
 

c/o Oppenheimer & Co. Inc.
 

85 Broad Street
 

New York, New York 10004
 

Dear Sirs:
 

(i)                                  INTRODUCTORY.  Capstone Turbine Corporation, a Delaware corporation (the “Company”), proposes to
sell, pursuant to the terms of this Agreement, to the several underwriters named in Schedule A hereto (the “Underwriters,”
or, each, an “Underwriter”) an aggregate of (i) 2,700,000 shares of common stock, par value $0.001 per share (the
“Common Stock”) of the Company; (ii) Series A warrants to purchase 4,107,500 shares of Common Stock (the “Series A
Warrants”) and (iii) Pre-Funded Series B warrants to purchase 5,515,000 shares of Common Stock (the “Pre-Funded
Series B Warrants” and, together with the Series A Warrants, the “ Warrants”).  The aggregate of 2,700,000 shares of
Common Stock so proposed to be sold is hereinafter referred to as the “Stock” and the aggregate number of shares of
Common Stock issuable upon exercise of the Warrants is hereinafter referred to as the “Warrant Stock.” The Warrant
Stock, together with the Stock and the Warrants, are referred to herein as the “Securities.” Oppenheimer & Co. Inc. is
acting as representative of the several Underwriters and in such capacity is hereinafter referred to as the “Representative.”

 
2.                                    REPRESENTATIONS AND WARRANTIES OF THE COMPANY
 

The Company represents and warrants to the several Underwriters, as of the date hereof and as of each Closing
Date (as defined below), and agrees with the several Underwriters, that:

 
(a)       Registration Statement.                         A registration statement of the Company on Form S-3 (File No. 333-203431) (including
all amendments thereto, the “Initial Registration Statement”) in respect of the Securities has been filed with the
Securities and Exchange Commission (the “Commission”) pursuant to Rule 415 under the Securities Act of 1933, as
amended (the “Securities Act”). The Company meets the requirements for use of Form S-3 under the Securities Act and
the rules and regulations of the Commission thereunder (the “Rules and Regulations”). The Initial Registration
Statement and any post-effective amendment thereto, each in the form heretofore delivered to you, and, excluding
exhibits thereto, to you for each of the other Underwriters, have been declared effective by the Commission in such form
and meet the requirements of the Securities Act and the Rules and Regulations. The proposed offering of the Securities
may be made pursuant to General Instruction I.B.1 of Form S-3.  Other than (i) a registration statement, if any,
increasing the size of the offering filed pursuant to Rule 462(b) under the Securities Act and the Rules and Regulations (a
“Rule 462(b) Registration Statement”) and (ii) the Prospectus (as defined below) contemplated by this Agreement to be
filed pursuant to

 

 
Rule 424(b) of the Rules and Regulations in accordance with Section 4(a) hereof and (iii) any Issuer Free Writing
Prospectus (as defined below), no other document with respect to the offer and sale of the Securities has heretofore been
filed with the Commission.  No stop order suspending the effectiveness of the Initial Registration Statement, any post-
effective amendment thereto or the Rule 462(b) Registration Statement, if any, has been issued and no proceeding for
that purpose or pursuant to Section 8A of the Securities Act has been initiated or threatened by the Commission (any
preliminary prospectus included in the Initial Registration Statement or filed with the Commission pursuant to
Rule 424(a) of the Rules and Regulations is hereinafter called a “Preliminary Prospectus”).  The Initial Registration
Statement including all exhibits thereto and including the information contained in the Prospectus filed with the
Commission pursuant to Rule 424(b) of the Rules and Regulations and deemed by virtue of Rules 430A, 430B and 430C
under the Securities Act to be part of the Initial Registration Statement at the time it became effective is hereinafter
collectively called the “Registration Statement.” If the Company has filed a Rule 462(b) Registration Statement, then
any reference herein to the term “Registration Statement” shall be deemed to include such Rule 462(b) Registration
Statement. The base prospectus included in the Initial Registration Statement at the time of effectiveness thereof, as
supplemented by the final prospectus supplement relating to the offer and sale of the Securities, in the form filed



pursuant to and within the time limits described in Rule 424(b) under the Rules and Regulations, is hereinafter called the
“Prospectus.”

 
Any reference herein to the Registration Statement, Preliminary Prospectus or the Prospectus shall be deemed to refer to
and include the documents incorporated by reference therein. Any reference to any amendment or supplement to any
Preliminary Prospectus or the Prospectus shall be deemed to refer to and include any documents filed after the date of
such Preliminary Prospectus or the Prospectus under the Securities Exchange Act of 1934, as amended (the “Exchange
Act”), and incorporated by reference in such Preliminary Prospectus or Prospectus, as the case may be. Any reference to
(i) the Registration Statement shall be deemed to refer to and include the annual report of the last completed fiscal year
of the Company on Form 10-K filed under Section 13(a) or 15(d) of the Exchange Act prior to the date hereof and
(ii) the effective date of such Registration Statement shall be deemed to refer to and include the date such Registration
Statement became effective and, if later, the date such Form 10-K was so filed. Any reference to any amendment to the
Registration Statement shall be deemed to refer to and include any annual report of the Company filed pursuant to
Section 13(a) or 15(d) of the Exchange Act after the date of this Agreement that is incorporated by reference in the
Registration Statement.

 
(b)      General Disclosure Package.  As of the Applicable Time (as defined below) and as of the Closing Date, as the case
may be, neither (i) the General Use Free Writing Prospectus(es) (as defined below) issued at or prior to the Applicable
Time, the Pricing Prospectus (as defined below) and the information included on Schedule C hereto, all considered
together (collectively, the “General Disclosure Package”), nor (ii) any individual Limited Use Free Writing Prospectus
(as defined below), included or will include any untrue statement of a material fact or omitted or will omit to state a
material fact necessary in order to make the statements therein, in the light of the circumstances under which they were
made, not misleading; provided, however, that the Company makes no representations or warranties as to information
contained in or omitted from the Pricing Prospectus or any Issuer Free Writing Prospectus (as defined below) in reliance
upon, and in conformity with, written information furnished to the Company through the Representative by or on behalf
of any Underwriter specifically for inclusion therein, which information the parties hereto agree is limited to the
Underwriter’s Information (as defined in Section 17). As used in this paragraph (b) and elsewhere in this Agreement:

 
“Applicable Time” means 9:00 AM, New York time, on the date of this Agreement or such other time as agreed to by

the Company and the Representative.
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“Pricing Prospectus” means the Preliminary Prospectus relating to the Securities that is included in the Registration

Statement immediately prior to the Applicable Time, including any document incorporated by reference therein.
 

“Issuer Free Writing Prospectus” means any “issuer free writing prospectus,” as defined in Rule 433 of the Rules and
Regulations, relating to the Securities in the form filed or required to be filed with the Commission or, if not required to be
filed, in the form retained in the Company’s records pursuant to Rule 433(g) of the Rules and Regulations.
 

“General Use Free Writing Prospectus” means any Issuer Free Writing Prospectus that is identified on Schedule B to
this Agreement.
 

“Limited Use Free Writing Prospectuses” means any Issuer Free Writing Prospectus that is not a General Use Free
Writing Prospectus.
 

(c)       No Stop Orders; No Material Misstatements.  No order preventing or suspending the use of any Preliminary
Prospectus, any Issuer Free Writing Prospectus or the Prospectus relating to the proposed offering of the Securities has
been issued by the Commission, and no proceeding for that purpose or pursuant to Section 8A of the Securities Act has
been instituted or, to the knowledge of the Company, threatened by the Commission, and each Preliminary Prospectus,
at the time of filing thereof, conformed in all material respects to the requirements of the Securities Act and the
Rules and Regulations, and did not contain an untrue statement of a material fact or omit to state a material fact required
to be stated therein or necessary to make the statements therein, in the light of the circumstances under which they were
made, not misleading; provided, however, that the Company makes no representations or warranties as to information
contained in or omitted from any Preliminary Prospectus in reliance upon, and in conformity with, written information
furnished to the Company through the Representative by or on behalf of any Underwriter specifically for inclusion
therein, which information the parties hereto agree is limited to the Underwriter’s Information.

 
(d)      Registration Statement and Prospectus Contents.  At the respective times the Registration Statement and any
amendments thereto became or become effective as to the Underwriters and at each Closing Date, the Registration
Statement and any amendments thereto conformed and will conform in all material respects to the requirements of the
Securities Act and the Rules and Regulations and did not and will not contain any untrue statement of a material fact or
omit to state any material fact required to be stated therein or necessary to make the statements therein not misleading;
and the Prospectus and any amendments or supplements thereto, at the time the Prospectus or any amendment or
supplement thereto was issued and at each Closing Date, conformed and will conform in all material respects to the
requirements of the Securities Act and the Rules and Regulations and did not and will not contain an untrue statement of



a material fact or omit to state a material fact necessary in order to make the statements therein, in light of the
circumstances under which they were made, not misleading; provided, however, that the foregoing representations and
warranties in this paragraph (d) shall not apply to information contained in or omitted from the Registration Statement or
the Prospectus, or any amendment or supplement thereto, in reliance upon, and in conformity with, written information
furnished to the Company through the Representative by or on behalf of any Underwriter specifically for inclusion
therein, which information the parties hereto agree is limited to the Underwriter’s Information. The Prospectus contains
all required information under the Securities Act with respect to the Securities and the distribution of the Securities.

 
(e)       Issuer Free Writing Prospectus.  Each Issuer Free Writing Prospectus, as of its issue date and at all subsequent times
through the completion of the public offer and sale of the Securities or
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until any earlier date that the Company notified or notifies the Representative as described in Section 4(f), did not, does
not and will not include any information that conflicted, conflicts or will conflict with the information contained in the
Registration Statement, Pricing Prospectus or the Prospectus, including any document incorporated by reference therein
and any prospectus supplement deemed to be a part thereof that has not been superseded or modified, or included or
would include an untrue statement of a material fact or omitted or would omit to state a material fact required to be
stated therein or necessary in order to make the statements therein, in the light of the circumstances under which they
were made, not misleading; provided, however, that the foregoing representations and warranties in this paragraph
(e) shall not apply to information contained in or omitted from the Registration Statement or the Prospectus, or any
amendment or supplement thereto, in reliance upon, and in conformity with, written information furnished to the
Company through the Representative by or on behalf of any Underwriter specifically for inclusion therein, which
information the parties hereto agree is limited to the Underwriter’s Information.

 
(f)        Documents Incorporated by Reference.  The documents incorporated by reference in the Prospectus, when they were
filed with the Commission conformed in all material respects to the requirements of the Securities Act or the Exchange
Act, as applicable, and the rules and regulations of the Commission thereunder and none of such documents contained
any untrue statement of a material fact or omitted to state any material fact required to be stated therein, or necessary to
make the statements therein, in the light of the circumstances under which they were made, not misleading; and any
further documents so filed and incorporated by reference in the Prospectus, when such documents are filed with
Commission will conform in all material respects to the requirements of the Securities Act or the Exchange Act, as
applicable, and the rules and regulations of the Commission thereunder and will not contain any untrue statement of a
material fact or omit to state any material fact required to be stated therein or necessary to make the statements therein,
in the light of the circumstances under which they were made, not misleading.

 
(g)       Distribution of Offering Materials.  The Company has not, directly or indirectly, distributed and will not distribute
any offering material in connection with the offering and sale of the Securities other than any Preliminary Prospectus,
the Prospectus and other materials, if any, permitted under the Securities Act and consistent with Section 4(b) below.
The Company will file with the Commission all Issuer Free Writing Prospectuses (other than a “road show” as described
in Rule 433(d)(8) of the Rules and Regulations) in the time and manner required under Rules 163(b)(2) and 433(d) of
the Rules and Regulations.

 
(h)      Not an Ineligible Issuer.  At the time of filing the Initial Registration Statement, any Rule 462(b) Registration
Statement and any post-effective amendments thereto, and at the date hereof, the Company was not, and the Company
currently is not, an “ineligible issuer,” as defined in Rule 405 of the Rules and Regulations.

 
(i)          Organization and Good Standing.  The Company and each of its subsidiaries (as defined in Section 15) have been
duly organized and are validly existing as corporations or other legal entities in good standing (or the foreign equivalent
thereof) under the laws of their respective jurisdictions of organization. The Company and each of its subsidiaries are
duly qualified to do business and are in good standing as foreign corporations or other legal entities in each jurisdiction
in which their respective ownership or lease of property or the conduct of their respective businesses requires such
qualification and have all power and authority (corporate or other) necessary to own or hold their respective properties
and to conduct the businesses in which they are engaged, except where the failure to so qualify or have such power or
authority would not (i) have, singularly or in the aggregate, a material adverse effect on the business, properties,
management, financial position, stockholders’ equity, results of operations or prospects of the
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Company and its subsidiaries taken as a whole, or (ii) impair in any material respect the ability of the Company to
perform its obligations under this Agreement or to consummate any transactions contemplated by this Agreement, the
General Disclosure Package or the Prospectus (any such effect as described in clauses (i) or (ii), a “Material Adverse
Effect”). The Company owns or controls, directly or indirectly, only the following corporations, partnerships, limited



liability partnerships, limited liability companies, associations or other entities: (i) Capstone Turbine International, Inc., a
Delaware corporation (ii) Capstone Turbine Singapore Pte., Ltd., a Singapore company, and (iii) Capstone Turbine
Financial Services, LLC, a Delaware limited liability company.

 
(j)          Underwriting Agreement.  This Agreement has been duly authorized, executed and delivered by the Company.

 
(k)      Warrants. The Series A Warrants are in the form of Exhibit I-A hereto. The Pre-Funded Series B Warrants are in the
form of Exhibit I-B hereto. The Warrants have been duly authorized by the Company and, upon their execution and
delivery will be valid and binding obligations of the Company enforceable against it in accordance with their terms,
except as limited by general equitable principles and applicable bankruptcy, insolvency, reorganization, moratorium,
fraudulent conveyance and other laws of general application affecting enforcement of creditors’ rights generally.

 
(l)          The Stock and Warrant Stock.  The Stock and the Warrant Stock to be issued and sold by the Company to the
Underwriters hereunder or upon exercise of the Warrants has been duly and validly authorized and, when issued and
delivered against payment therefor as provided herein, will be duly and validly issued, fully paid and non-assessable and
will conform to the descriptions thereof in the Registration Statement, the General Disclosure Package and the
Prospectus; the issuance of the Stock and the Warrant Stock is not subject to any preemptive or similar rights; the
Warrant Stock has been reserved for issuance pursuant to the terms of the Warrants.

 
(m)  Capitalization.  The Company has an authorized capitalization as set forth in the Prospectus, and all of the issued
and outstanding shares of capital stock of the Company have been duly and validly authorized and issued, are fully paid
and non-assessable, have been issued in compliance with federal and state securities laws, and conform to the description
thereof contained in the General Disclosure Package and the Prospectus. As of December 31, 2015, there were
19,663,666 shares of Common Stock issued and outstanding and no shares of Preferred Stock, par value $0.001 per
share, of the Company issued and outstanding, and 810,436 shares of Common Stock were issuable upon the exercise of
all options, warrants and convertible securities and the vesting of all restricted stock units outstanding as of such date. 
Except as otherwise set forth in the Prospectus, since such date the Company has not issued any securities other than
Common Stock of the Company issued pursuant to the at-the-market offering program the (“ATM”) under the Sales
Agreement, dated August 28, 2015, with Cowen and Company, LLC, the exercise of stock options previously
outstanding under the Company’s stock option plans or the issuance of Common Stock pursuant to employee stock
purchase plans or the vesting of restricted stock units. All of the Company’s options, warrants and other rights to
purchase or exchange any securities for shares of the Company’s capital stock have been duly authorized and validly
issued and were issued in compliance with U.S. federal and state securities laws.  None of the outstanding shares of
Common Stock were issued in violation of any preemptive rights, rights of first refusal or other similar rights to
subscribe for or purchase securities of the Company, except for such rights as may have been fully satisfied or waived. 
There are no authorized or outstanding shares of capital stock, options, warrants, preemptive rights, rights of first refusal
or other rights to purchase (other than the rights to purchase Common Stock pursuant to the ATM and the Strategic
Investment Agreement (as defined in Section 4(l) hereof), or equity or debt securities convertible into or
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exchangeable or exercisable for, any capital stock of the Company or any of its subsidiaries other than those described
above or accurately described in the General Disclosure Package.  The description of the Company’s stock option, stock
bonus and other stock plans or arrangements, and the options or other rights granted thereunder, as described in the
General Disclosure Package and the Prospectus, accurately and fairly present the information required to be shown with
respect to such plans, arrangements, options and rights.

 
(n)      Capitalization of Subsidiaries.  All the outstanding shares of capital stock or other equity interests of each subsidiary
of the Company have been duly authorized and validly issued, are fully paid and nonassessable and, except to the extent
set forth in the General Disclosure Package or the Prospectus, are owned by the Company directly or indirectly through
one or more wholly-owned subsidiaries, free and clear of any claim, lien, encumbrance, security interest, restriction
upon voting or transfer or any other claim of any third party.

 
(o)      No Conflicts.  The execution, delivery and performance of this Agreement by the Company, the issuance and sale of
the Securities by the Company and the consummation of the transactions contemplated hereby and thereby will not (with
or without notice or lapse of time or both) conflict with or result in a breach or violation of any of the terms or provisions
of, constitute a default or Debt Repayment Triggering Event (as defined below) under, give rise to any right of
termination or other right or the cancellation or acceleration of any right or obligation or loss of a benefit under, or give
rise to the creation or imposition of any lien, encumbrance, security interest, claim or charge upon any property or assets
of the Company or any subsidiary pursuant to, any indenture, mortgage, deed of trust, loan agreement or other
agreement or instrument to which the Company or any of its subsidiaries is a party or by which the Company or any of
its subsidiaries is bound or to which any of the property or assets of the Company or any of its subsidiaries is subject,
except, to such extent as, individually or in the aggregate, does not have a Material Adverse Effect, nor will such actions
result in any violation of the provisions of the charter or by-laws (or analogous governing instruments, as applicable) of
the Company or any of its subsidiaries or any law, statute, rule, regulation, judgment, order or decree of any court or
governmental agency or body, domestic or foreign, having jurisdiction over the Company or any of its subsidiaries or



any of their properties or assets, except where any such conflict, breach, violation, default or right could not reasonably
be expected to, individually or in the aggregate, have a Material Adverse Effect. A “ Debt Repayment Triggering Event”
means any event or condition that gives, or with the giving of notice or lapse of time would give the holder of any note,
debenture or other evidence of indebtedness (or any person acting on such holder’s behalf) the right to require the
repurchase, redemption or repayment of all or a portion of such indebtedness by the Company or any of its subsidiaries.

 
(p)      No Consents Required.  Except for the registration of the Securities under the Securities Act and such consents,
approvals, authorizations, registrations or qualifications as may be required under the Exchange Act and applicable state
or foreign securities laws, the Financial Industry Regulatory Authority (“FINRA”) and the Nasdaq Capital Market in
connection with the offering and sale of the Securities by the Company, and the listing of the Stock and the Warrant
Stock on the Nasdaq Capital Market, no consent, approval, authorization or order of, or filing, qualification or
registration with, any court or governmental agency or body, foreign or domestic, which has not been made, obtained or
taken and is not in full force and effect, is required for the execution, delivery and performance of this Agreement by the
Company, the offer or sale of the Securities or the consummation of the transactions contemplated hereby or thereby.

 
(q)      Independent Auditors.  KPMG LLP, who has certified certain financial statements and related schedules included or
incorporated by reference in the Registration Statement, the General Disclosure Package and the Prospectus, and who
has audited the Company’s internal control over

 
6

 
financial reporting, is an independent registered public accounting firm as required by the Securities Act and the
Rules and Regulations and the Public Company Accounting Oversight Board (United States) (the “PCAOB”).  Except as
pre-approved in accordance with the requirements set forth in Section 10A of the Exchange Act, KPMG LLP has not
been engaged by the Company to perform any “prohibited activities” (as defined in Section 10A of the Exchange Act).

 
(r)         Financial Statements.  The financial statements, together with the related notes and schedules, included or
incorporated by reference in the General Disclosure Package, the Prospectus and in the Registration Statement fairly
present in all material respects the financial position and the results of operations and changes in financial position of the
Company and its consolidated subsidiaries and other consolidated entities at the respective dates or for the respective
periods therein specified. Such statements and related notes and schedules have been prepared in accordance with the
generally accepted accounting principles in the United States (“GAAP”) applied on a consistent basis throughout the
periods involved except as may be set forth in the related notes included or incorporated by reference in the General
Disclosure Package. The financial statements, together with the related notes and schedules, included or incorporated by
reference in the General Disclosure Package and the Prospectus comply in all material respects with the Securities Act,
the Exchange Act, the Rules and Regulations and the rules and regulations under the Exchange Act. No other financial
statements or supporting schedules or exhibits are required by the Securities Act or the Rules and Regulations to be
described, or included or incorporated by reference in the Registration Statement, the General Disclosure Package or the
Prospectus. There is no pro forma or as adjusted financial information which is required to be included in the
Registration Statement, the General Disclosure Package, the Prospectus or a document incorporated by reference therein
in accordance with the Securities Act and the Rules and Regulations which has not been included or incorporated as so
required.

 
(s)         eXtensible Business Reporting Language. The interactive data in eXtensible Business Reporting Language included
or incorporated by reference in the Registration Statement fairly presents the information called for in all material
respects and has been prepared in accordance with the Commission’s rules and guidelines applicable thereto.

 
(t)          No Material Adverse Change.  Neither the Company nor any of its subsidiaries has sustained, since the date of the
latest audited financial statements included or incorporated by reference in the General Disclosure Package, (i) any
material loss or interference with its business from fire, explosion, flood or other calamity, whether or not covered by
insurance, or from any labor dispute or action, order or decree of any court or governmental or regulatory authority,
otherwise than as set forth or contemplated in the General Disclosure Package; (ii) any change in the capital stock (other
than (a) the 1-for-20 reverse stock split of the Company’s issued and outstanding shares of Common Stock effected on
November 6, 2015, (b) the issuance of shares of Common Stock pursuant to the ATM or the Strategic Investment
Agreement, and (c) the issuance of shares of Common Stock upon exercise of stock options and warrants and vesting of
restricted stock units described as outstanding in, and the grant of options and awards under existing equity incentive
plans described in, the Registration Statement, the General Disclosure Package and the Prospectus) or long-term debt of
the Company or any of its subsidiaries, or any dividend or distribution of any kind declared, set aside for payment, paid
or made by the Company on any class of capital stock, or any material adverse changes, or any development involving a
prospective material adverse change, in or affecting the business, properties, assets, general affairs, management,
financial position, prospects, stockholders’ equity or results of operations of the Company and its subsidiaries taken as a
whole, otherwise than as set forth or contemplated in the General Disclosure Package.
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(u)      Legal Proceedings.  Except as set forth in the General Disclosure Package, there is no legal or governmental action,
suit, claim or proceeding pending to which the Company or any of its subsidiaries is a party or of which any property or
assets of the Company or any of its subsidiaries is the subject which is required to be described in the Registration
Statement, the General Disclosure Package or the Prospectus or a document incorporated by reference therein and is not
described therein, or which, singularly or in the aggregate, if determined adversely to the Company or any of its
subsidiaries, could reasonably be expected to have a Material Adverse Effect or prevent or adversely affect the ability of
the Company to perform its obligations under this Agreement or the consummation of the transactions contemplated
hereby; and to the best of the Company’s knowledge, no such proceedings are threatened or contemplated by
governmental authorities or threatened by others.

 
(v)      No Violation or Default.  Neither the Company nor any of its subsidiaries is in (i) violation of its charter or by-laws
(or analogous governing instrument, as applicable), (ii) default in any respect, and no event has occurred which, with
notice or lapse of time or both, would constitute such a default, in the due performance or observance of any term,
covenant or condition contained in any indenture, mortgage, deed of trust, loan agreement, lease or other agreement or
instrument to which it is a party or by which it is bound or to which any of its property or assets is subject or
(iii) violation in any respect of any statute, law, ordinance, governmental rule, regulation or court order, decree or
judgment to which it or its property or assets may be subject except, in the case of clauses (ii) and (iii) of this paragraph
(u), for any violations or defaults which, singularly or in the aggregate, could not reasonably be expected to have a
Material Adverse Effect.

 
(w)   Licenses or Permits.  The Company and each of its subsidiaries possesses all licenses, certificates, authorizations
and permits issued by, and have made all declarations and filings with, the appropriate local, state, federal or foreign
regulatory agencies or bodies which are necessary or desirable for the ownership of their respective properties or the
conduct of their respective businesses as described in the General Disclosure Package and the Prospectus (collectively,
the “Governmental Permits”) except where any failures to possess or make the same, singularly or in the aggregate,
would not have a Material Adverse Effect. The Company and its subsidiaries are in material compliance with all such
Governmental Permits; all such Governmental Permits are valid and in full force and effect, except where the validity or
failure to be in full force and effect could not, singularly or in the aggregate, reasonably be expected to have a Material
Adverse Effect. All such Governmental Permits are free and clear of any restriction or condition that are in addition to,
or materially different from those normally applicable to similar licenses, certificates, authorizations and permits.
Neither the Company nor any subsidiary has received notification of any revocation or modification (or proceedings
related thereto) of any such Governmental Permit and the Company has no knowledge that any such Governmental
Permit will not be renewed.

 
(x)      Investment Company Act .  Neither the Company nor any of its subsidiaries is or, after giving effect to the offering
of the Securities and the application of the proceeds thereof as described in the General Disclosure Package and the
Prospectus, will become an “investment company” within the meaning of the Investment Company Act of 1940, as
amended, and the rules and regulations of the Commission thereunder.

 
(y)      No Stabilization.  Neither the Company nor, to the Company’s knowledge, any of its officers, directors or affiliates
has taken or will take, directly or indirectly, any action designed or intended to stabilize or manipulate the price of any
security of the Company, or which caused or resulted in, or which might in the future reasonably be expected to cause or
result in, stabilization or manipulation of the price of any security of the Company.
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(z)       Intellectual Property.  Except as disclosed in, or incorporated by reference into, the Registration Statement or the
Prospectus, the Company and its subsidiaries own or possess the right to use all patents, trademarks, trademark
registrations, service marks, service mark registrations, trade names, copyrights, licenses, inventions, software,
databases, know-how, Internet domain names, trade secrets and other unpatented and/or unpatentable proprietary or
confidential information, systems or procedures, and other intellectual property (collectively, “Intellectual Property”)
necessary to carry on their respective businesses as currently conducted, and as proposed to be conducted and described
in the General Disclosure Package and the Prospectus, and the Company has no knowledge of any claim to the contrary
or any challenge by any other person to the rights of the Company and its subsidiaries with respect to the foregoing
except for those that could not reasonably be expected to have a Material Adverse Effect. The Intellectual Property
licenses described in the General Disclosure Package and the Prospectus are valid, binding upon, and enforceable by or
against the Company, and, to the Company’s knowledge, the other parties thereto in accordance to its terms, except as
such enforceability may be limited by bankruptcy, insolvency, reorganization, moratorium or other similar laws
affecting the enforcement of creditors’ rights generally and subject to general principles of equity. The Company and
each of its subsidiaries has complied in all material respects with, and are not in breach and have not received any
asserted or threatened claim of breach of, any Intellectual Property license, except for any such breaches that could not
individually or in the aggregate have a Material Adverse Effect, and the Company has no knowledge of any breach or
anticipated breach by any other person to any Intellectual Property license. The Company’s and each of its subsidiaries’



businesses as now conducted and as proposed to be conducted does not and will not infringe or conflict with any valid
and enforceable patents, trademarks, service marks, trade names, copyrights, trade secrets, licenses or other Intellectual
Property of any person. No claim has been made against the Company or any of its subsidiaries alleging the
infringement by the Company or any of its subsidiaries of any patent, trademark, service mark, trade name, copyright,
trade secret, license in or other intellectual property right or franchise right of any person. The Company and each of its
subsidiaries has taken all reasonable steps to protect, maintain and safeguard its rights in all Intellectual Property,
including the execution of appropriate nondisclosure and confidentiality agreements. The consummation of the
transactions contemplated by this Agreement will not result in the loss or impairment of or payment of any additional
amounts with respect to, nor require the consent of any other person in respect of, the Company’s or any of its
subsidiaries’ right to own, use, or hold for use any of the Intellectual Property as owned, used or held for use in the
conduct of the businesses as currently conducted.  Neither the Company nor any of its subsidiaries, with respect to the
use of the software in the Company’s or any of its subsidiaries’ businesses as they are currently conducted, has
experienced any material defects in such software (including any material error or omission in the processing of any
transactions other than defects which have been corrected), except as would not reasonably be expected to individually
or in the aggregate cause a Material Adverse Effect. To the knowledge of the Company, no such software described in
the immediately preceding sentence contains any device or feature designed to disrupt, disable, or otherwise impair the
functioning of any software or is subject to the terms of any “open source” or other similar license that provides for the
source code of the software to be publicly distributed or dedicated to the public, except as would not reasonably be
expected to individually or in the aggregate cause a Material Adverse Effect. The Company and each of its subsidiaries
has at all times complied in all material respects with all applicable laws relating to privacy, data protection, and the
collection and use of personal information collected, used or held for use by the Company and any of its subsidiaries in
the conduct of the Company’s and its subsidiaries’ businesses. No claims have been asserted or, to the knowledge of the
Company, threatened against the Company or any of its subsidiaries alleging a violation of any person’s privacy or
personal information or data rights, and the consummation of the transactions contemplated hereby will not breach or
otherwise cause any
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violation of any law related to privacy, data protection or the collection and use of personal information collected, used
or held for use by the Company or any of its subsidiaries in the conduct of the Company’s or any of its subsidiaries’
businesses. The Company and each of its subsidiaries takes reasonable measures to ensure that such information is
protected against unauthorized access, use, modification or other misuse.

 
(aa)  Title to Real and Personal Property.  Neither the Company nor its subsidiaries own any real property.  The
Company and each of its subsidiaries have good and marketable title in fee simple to, or have valid rights to lease or
otherwise use, all items of real or personal property, which are material to the business of the Company and its
subsidiaries taken as a whole, in each case free and clear of all liens, encumbrances, security interests, claims and defects
that do not, singularly or in the aggregate, materially affect the value of such property and do not materially interfere
with the use made and proposed to be made of such property by the Company or any of its subsidiaries; and all of the
leases and subleases material to the business of the Company and its subsidiaries, considered as one enterprise, and
under which the Company or any of its subsidiaries holds properties described in the General Disclosure Package and
the Prospectus, are in full force and effect, and neither the Company nor any subsidiary has received any notice of any
material claim of any sort that has been asserted by anyone adverse to the rights of the Company or any subsidiary under
any of the leases or subleases mentioned above, or affecting or questioning the rights of the Company or such subsidiary
to the continued possession of the leased or subleased premises under any such lease or sublease.

 
(bb)  No Labor Dispute.  No labor disturbance by the employees of the Company or any of its subsidiaries exists or, to
the best of the Company’s knowledge, is threatened or imminent, and the Company does not have knowledge of any
existing or imminent labor disturbance by the employees of any of its or its subsidiaries’ principal suppliers,
manufacturers, customers or contractors, that could reasonably be expected, singularly or in the aggregate, to have a
Material Adverse Effect.  To the Company’s knowledge, no key employee or significant group of employees of the
Company or any subsidiary plans to terminate employment with the Company or any such subsidiary.

 
(cc)  Compliance with ERISA.  No “prohibited transaction” (as defined in Section 406 of the Employee Retirement
Income Security Act of 1974, as amended, including the regulations and published interpretations thereunder
(“ERISA”), or Section 4975 of the Internal Revenue Code of 1986, as amended from time to time (the “Code”)) or
“accumulated funding deficiency” (as defined in Section 302 of ERISA) or any of the events set forth in
Section 4043(b) of ERISA (other than events with respect to which the thirty (30)-day notice requirement under
Section 4043 of ERISA has been waived) has occurred or could reasonably be expected to occur with respect to any
employee benefit plan of the Company or any of its subsidiaries which could, singularly or in the aggregate, have a
Material Adverse Effect.  Each employee benefit plan of the Company or any of its subsidiaries is in compliance in all
material respects with applicable law, including ERISA and the Code. The Company and its subsidiaries have not
incurred and could not reasonably be expected to incur liability under Title IV of ERISA with respect to the termination
of, or withdrawal from, any pension plan (as defined in ERISA).  Each pension plan for which the Company or any of
its subsidiaries would have any liability that is intended to be qualified under Section 401(a) of the Code is so qualified,



and nothing has occurred, whether by action or by failure to act, which could, singularly or in the aggregate, reasonably
be expected to cause the loss of such qualification.

 
(dd)  Environmental Laws and Hazardous Materials.  The Company and its subsidiaries are in compliance with all
foreign, federal, state and local rules, laws and regulations relating to the use, treatment, storage and disposal of
hazardous or toxic substances or waste and protection of health
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and safety or the environment which are applicable to their businesses (“Environmental Laws”), except where the
failure to comply could not, singularly or in the aggregate, reasonably be expected to have a Material Adverse Effect. 
There has been no storage, generation, transportation, handling, treatment, disposal, discharge, emission, or other release
of any kind of toxic or other wastes or other hazardous substances by, due to, or caused by the Company or any of its
subsidiaries (or, to the Company’s knowledge, any other entity for whose acts or omissions the Company or any of its
subsidiaries is or may otherwise be liable) upon any of the property now or previously owned or leased by the Company
or any of its subsidiaries, or upon any other property, in violation of any law, statute, ordinance, rule, regulation, order,
judgment, decree or permit or which would, under any law, statute, ordinance, rule (including rule of common law),
regulation, order, judgment, decree or permit, give rise to any liability, except for any violation or liability which would
not have, singularly or in the aggregate with all such violations and liabilities, a Material Adverse Effect; and there has
been no disposal, discharge, emission or other release of any kind onto such property or into the environment
surrounding such property of any toxic or other wastes or other hazardous substances with respect to which the
Company has knowledge, except for any such disposal, discharge, emission, or other release of any kind which would
not have, singularly or in the aggregate with all such discharges and other releases, a Material Adverse Effect.  In the
ordinary course of business, the Company and its subsidiaries conduct periodic reviews of the effect of Environmental
Laws on their business and assets, in the course of which they identify and evaluate associated costs and liabilities
(including, without limitation, any capital or operating expenditures required for clean-up, closure of properties or
compliance with Environmental Laws or Governmental Permits issued thereunder, any related constraints on operating
activities and any potential liabilities to third parties).  On the basis of such reviews, the Company and its subsidiaries
have reasonably concluded that such associated costs and liabilities could not reasonably be expected to have, singularly
or in the aggregate, a Material Adverse Effect.

 
(ee)  Taxes.  The Company and its subsidiaries, each (i) has timely filed all necessary federal, state and foreign income
and franchise tax returns (or have received such permissible extensions to file), and all such tax returns were true,
complete and correct in all material respects, (ii) has paid all federal, state and foreign income and franchise taxes due
and payable and (iii) does not have any tax deficiency or claims outstanding or assessed or, to its knowledge, proposed
against any of them, except those, in each of the cases described in clauses (i), (ii) and (iii) of this paragraph (dd), that
would not, singularly or in the aggregate, have a Material Adverse Effect.  The accruals and reserves on the books and
records of the Company and its subsidiaries in respect of tax liabilities for any taxable period not yet finally determined
are adequate to meet any assessments and related liabilities for any such period, and since March 31, 2015 the Company
and its subsidiaries each has not incurred any liability for taxes other than in the ordinary course.

 
(ff)  Insurance.  The Company and each of its subsidiaries carries, or is covered by, insurance provided by licensed
insurers with policies in such amounts and covering such risks as is adequate for the conduct of their respective
businesses and the value of their respective properties and as is customary for companies engaged in similar businesses
in similar industries.  The Company has no reason to believe that it or any subsidiary will not be able (i) to renew its
existing insurance coverage as and when such policies expire or (ii) to obtain comparable coverage from similar
institutions as may be necessary or appropriate to conduct its business as now conducted and at a cost that would not
result in a Material Adverse Effect.

 
(gg) Accounting Controls.  The Company maintains a system of internal control over financial reporting (as such term is
defined in Rule 13a-15 of the rules and regulations under the Exchange Act (the “Exchange Act Rules”) that complies
with the requirements of the Exchange Act and that has been designed by the Company’s principal executive officer and
principal financial
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officer, or under their supervision to provide reasonable assurances that (i) transactions are executed in accordance with
management’s general or specific authorizations; (ii) transactions are recorded as necessary to permit preparation of
financial statements in conformity with GAAP and to maintain accountability for assets; (iii) access to assets is permitted
only in accordance with management’s general or specific authorization; (iv) the recorded accountability for assets is
compared with existing assets at reasonable intervals and appropriate action is taken with respect to any differences; and
(v) interactive data in eXtensible Business Reporting Language included or incorporated by reference in the Registration
Statement fairly presents the Commission’s rules and guidelines applicable thereto.  The Company’s internal control



over financial reporting is effective. Except as described in the General Disclosure Package, since the end of the
Company’s most recent audited fiscal year, there has been (A) no material weakness in the Company’s internal control
over financial reporting (whether or not remediated) and (B) no change in the Company’s internal control over financial
reporting that has materially affected, or is reasonably likely to materially affect, the Company’s internal control over
financial reporting.

 
(hh)  Disclosure Controls.  The Company and its subsidiaries maintain disclosure controls and procedures (as such is
defined in Rule 13a-15(e) of the Exchange Act Rules) that comply with the requirements of the Exchange Act; such
disclosure controls and procedures have been designed to ensure that information required to be disclosed by the
Company and its subsidiaries in reports that they file or submit under the Exchange Act is recorded, processed,
summarized and reported within the time periods specified in the Commission’s rules and forms, including controls and
procedures designed to ensure that such information is accumulated and communicated to the Company’s management
to allow timely decisions regarding disclosures.  The Company and its subsidiaries have conducted evaluations of the
effectiveness of their disclosure controls as required by Rule 13a-15 of the Exchange Act.

 
(ii)      Minute Books.  The minute books of the Company and each of its subsidiaries that would be a “significant
subsidiary” within the meaning of Rule 1-02(w) of Regulation S-X under the Exchange Act (such a significant
subsidiary of the Company, a “Significant Subsidiary”) have been made available to the Underwriters and counsel for
the Underwriters, and such books (i) contain a complete summary of all meetings and actions of the board of directors
(including each board committee) and stockholders of the Company (or analogous governing bodies and interest holders,
as applicable), and each of its Significant Subsidiaries since the time of its respective incorporation or organization
through the date of the latest meeting and action, and (ii) accurately in all material respects reflect all transactions
referred to in such minutes. There are no material transactions, agreements or other actions of the Company or of its
subsidiaries that are not properly approved and/or recorded in the minute books of the Company or of its subsidiaries, as
applicable.

 
(jj)      Description of Agreements. There is no franchise, lease, contract, agreement or document required by the Securities
Act or by the Rules and Regulations to be described in the General Disclosure Package and in the Prospectus or a
document incorporated by reference therein or to be filed as an exhibit to the Registration Statement or a document
incorporated by reference therein which is not described or filed therein as required; and all descriptions of any such
franchises, leases, contracts, agreements or documents contained in the Registration Statement or in a document
incorporated by reference therein are accurate and complete descriptions of such documents in all material respects. 
Other than as described in the General Disclosure Package, no such franchise, lease, contract or agreement has been
suspended or terminated for convenience or default by the Company or any of its subsidiaries or any of the other parties
thereto, and neither the Company nor any of its subsidiaries has received notice nor does the Company have any other
knowledge of any such pending or threatened suspension, termination or non-renewal,
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except for such pending or threatened suspensions, terminations or non-renewals that would not reasonably be expected
to, singularly or in the aggregate, have a Material Adverse Effect

 
(kk) No Undisclosed Relationships.  No relationship, direct or indirect, exists between or among the Company and any
of its subsidiaries on the one hand, and the directors, officers, stockholders (or analogous interest holders), customers or
suppliers of the Company or any of its subsidiaries or any of their affiliates on the other hand, which is required to be
described in the General Disclosure Package and the Prospectus or a document incorporated by reference therein and
which is not so described.

 
(ll)  No Registration Rights.  No person or entity has the right to require registration of shares of Common Stock or other
securities of the Company or any of its subsidiaries because of the filing or effectiveness of the Registration Statement or
the offering, except for persons and entities who have expressly waived such right in writing or who have been given
timely and proper written notice and have failed to exercise such right within the time or times required under the terms
and conditions of such right.  Except as described in the General Disclosure Package, there are no persons with
registration rights or similar rights to have any securities registered by the Company or any of its subsidiaries under the
Securities Act.

 
(mm)    Margin Rules.  The application of the proceeds received by the Company from the issuance, sale and delivery of
the Securities as described in the General Disclosure Package and the Prospectus will not violate Regulation T, U or X
of the Board of Governors of the Federal Reserve system or any other regulation of such Board of Governors.

 
(nn)  No Broker’s Fees. Neither the Company nor any of its subsidiaries is a party to any contract, agreement or
understanding with any person (other than this Agreement) that would give rise to a valid claim against the Company or
any of its subsidiaries or the Underwriters for a brokerage commission, finder’s fee or like payment in connection with
the offering and sale of the Securities or any transaction contemplated by this Agreement, the Registration Statement, the
General Disclosure Package or the Prospectus.



 
(oo)  No Restrictions on Subsidiaries. Except as described in the General Disclosure Package and the Prospectus, no
subsidiary of the Company is currently prohibited, directly or indirectly, under any agreement or other instrument to
which it is a party or is subject, from paying any dividends to the Company, from making any other distribution on such
subsidiary’s capital stock, from repaying to the Company any loans or advances to such subsidiary from the Company
or from transferring any of such subsidiary’s properties or assets to the Company or any other subsidiary of the
Company.

 
(pp) Forward-Looking Statements.  No forward-looking statement (within the meaning of Section 27A of the Securities
Act and Section 21E of the Exchange Act) contained in either the General Disclosure Package or the Prospectus has
been made or reaffirmed without a reasonable basis or has been disclosed other than in good faith.

 
(qq) Listing.  The Company is subject to and in compliance in all material respects with the reporting requirements of
Section 13 or Section 15(d) of the Exchange Act.  The Common Stock is registered pursuant to Section 12(b) of the
Exchange Act and is listed on the Nasdaq Capital Market and, since the date which is twelve (12) months prior to the
date of this Agreement, the Company has taken no action designed to, or reasonably likely to have the effect of,
terminating the registration of the Common Stock under the Exchange Act or delisting the Common Stock from the
Nasdaq Capital Market, nor, since the Company transferred the listing of its Common Stock to the Nasdaq Capital
Market on June 22, 2015, has the Company received any notification
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that the Commission or the Nasdaq Stock Market LLC is contemplating terminating such registration or listing.  No
consent, approval, authorization or order of, or filing, notification or registration with, the Nasdaq Capital Market is
required for the listing and trading of the Stock and Warrant Stock on the Nasdaq Capital Market, except for a
Notification Form: Change in the Number of Shares Outstanding.

 
(rr)  Sarbanes-Oxley Act.  The Company is in compliance with all applicable provisions of the Sarbanes-Oxley Act of
2002 and all rules and regulations promulgated thereunder or implementing the provisions thereof (the “Sarbanes-Oxley
Act”).

 
(ss)  No Unlawful Payments.  Neither the Company nor any of its subsidiaries nor, to the Company’s knowledge, any
employee or agent of the Company or any subsidiary, has (i) used any corporate funds for unlawful contributions, gifts,
entertainment or other unlawful expenses relating to political activity, (ii) made any unlawful payment to foreign or
domestic government officials or employees or to foreign or domestic political parties or campaigns from corporate
funds, (iii) violated any provision of the Foreign Corrupt Practices Act of 1977, as amended or (iv) made any other
unlawful payment.

 
( t t )  Statistical and Market Data. The statistical and market-related data included in the Registration Statement, the
General Disclosure Package and the Prospectus are based on or derived from sources that the Company believes to be
reliable and accurate.

 
(uu)  Compliance with Money Laundering Laws.  The operations of the Company and its subsidiaries are and have been
conducted at all times in compliance with applicable financial recordkeeping and reporting requirements of the Currency
and Foreign Transactions Reporting Act of 1970, as amended, applicable money laundering statutes and applicable
rules and regulations thereunder (collectively, the “Money Laundering Laws”), and no action, suit or proceeding by or
before any court or governmental agency, authority or body or any arbitrator involving the Company or any of its
subsidiaries with respect to the Money Laundering Laws is pending, or to the Company’s knowledge, threatened.

 
(vv)  Compliance with OFAC.  Neither the Company nor any of its subsidiaries nor, to the Company’s knowledge, any
director, officer, agent, employee or affiliate of the Company or any of its subsidiaries is currently subject to any U.S.
sanctions administered by the Office of Foreign Assets Control of the U.S. Department of Treasury (“OFAC”); the
Company will not directly or indirectly use the proceeds of the offering, or lend, contribute or otherwise make available
such proceeds to any subsidiary, joint venture partner or other person or entity, for the purpose of financing the activities
of any person currently subject to any U.S. sanctions administered by OFAC; and the Company and its subsidiaries
maintain procedures that are adequately designed and administered to ensure compliance with applicable OFAC
regulations.

 
(ww)                No Associated Persons; FINRA Matters .  Neither the Company nor, to its knowledge, any of its affiliates
(within the meaning of FINRA Rule 5121(f)(1)) directly or indirectly controls, is controlled by, or is under common
control with, or is an associated person (within the meaning of Article I, Section 1(ee) of the By-laws of FINRA) of, any
member firm of FINRA.

 
(xx) No Decrease in Purchases. No customer of or supplier to the Company or any of its subsidiaries has ceased
purchases or shipments of merchandise to the Company or indicated, to the Company’s knowledge, an interest in



decreasing or ceasing its purchases from or sales to the Company or otherwise modifying its relationship with the
Company, other than in the normal and ordinary course of business consistent with past practices in a manner which
would not, singly or in the aggregate, result in a Material Adverse Effect.
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Any certificate signed by or on behalf of the Company and delivered to the Representative or to counsel for the Underwriters
shall be deemed to be a representation and warranty by the Company to each Underwriter as to the matters covered thereby.
 
3.                                    PURCHASE, SALE AND DELIVERY OF OFFERED SECURITIES.  On the basis of the representations, warranties
and agreements herein contained, but subject to the terms and conditions herein set forth, the Company agrees to sell to the
Underwriters, and the Underwriters agree, severally and not jointly, to purchase from the Company the respective numbers of
shares of Common Stock, Series A Warrants, and Pre-Funded Series B Warrants set forth opposite the names of the
Underwriters in Schedule A hereto.
 

The purchase price to be paid by the Underwriters to the Company will be (i) $3.28125 for two shares of Common
Stock and one Series A Warrant (the “ Series A Purchase Price”) and (ii) $3.2625 for two Pre-Funded Series B Warrants and
one Series A Warrant (the “Series B Purchase Price”).
 

The Company will deliver the Stock and Warrants to the Representative for the respective accounts of the several
Underwriters, through the facilities of The Depository Trust Company (“DTC”) or, at the election of the Representative, in the
form of definitive certificates, in each such case, issued in such names and in such denominations as the Representative may
direct by notice in writing to the Company given at or prior to 12:00 Noon, New York time, on the second (2 ) full business
day preceding the Closing Date against payment of the aggregate Series A Purchase Price and aggregate Series B Purchase
Price therefor by wire transfer in federal (same day) funds to an account at a bank specified by the Company payable to the
order of the Company at the offices of Waller Lansden Dortch & Davis, LLP, 511 Union Street, Suite 2700, Nashville,
Tennessee 37219.  Time shall be of the essence, and delivery at the time and place specified pursuant to this Agreement is a
further condition of the obligations of each Underwriter hereunder. The time and date of the delivery and closing shall be at
10:00 A.M., New York time, on April 22, 2016, in accordance with Rule 15c6-1 of the Exchange Act. The time and date of
such payment and delivery are herein referred to as the “Closing Date.”  The Closing Date and the location of delivery of, and
the form of payment for, the Securities may be varied by agreement between the Company and the Representative.
 

The Company, in the event the Representative elects to have the Underwriters take delivery of definitive certificates for
the Warrants instead of delivery through the facilities of DTC, shall make certificates for the Warrants, as applicable, available
to the Representative for examination on behalf of the Underwriters in New York, New York at least one full business day prior
to the Closing Date.
 

The several Underwriters propose to offer the Securities for sale upon the terms and conditions set forth in the
Prospectus.
 
4.                                    FURTHER AGREEMENTS OF THE COMPANY
 

The Company agrees with the several Underwriters:
 

(a)       Required Filings; Amendments or Supplements; Notice to the Representative.  To prepare the
Rule 462(b) Registration Statement, if necessary, in a form approved by the Representative and file such
Rule 462(b) Registration Statement with the Commission by 10:00 P.M., New York time, on the date hereof, and the
Company shall at the time of filing either pay to the Commission the filing fee for the Rule 462(b) Registration
Statement or give irrevocable instructions for the payment of such fee pursuant to Rule 111(b) under the Rules and
Regulations; to prepare the Prospectus in a form approved by the Representative containing information previously
omitted at the time of effectiveness of the Registration Statement in reliance on Rules 430A, 430B or 430C of the
Rules and Regulations and to file such Prospectus pursuant to Rule 424(b) of the Rules and Regulations not later than
the second business (2 ) day following the execution and
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delivery of this Agreement or, if applicable, such earlier time as may be required by the Securities Act; to notify the
Representative immediately of the Company’s intention to file or prepare any supplement or amendment to the
Registration Statement or to the Prospectus and to make no amendment or supplement to the Registration Statement, the
General Disclosure Package or to the Prospectus to which the Representative shall reasonably object by notice to the
Company after a reasonable period to review; to advise the Representative, promptly after it receives notice thereof, of
the time when any amendment to the Registration Statement has been filed or becomes effective or any supplement to
the General Disclosure Package or the Prospectus or any amended Prospectus or any Issuer Free Writing Prospectus has

nd

nd



been filed and to furnish the Underwriters with copies thereof; to file promptly all material required to be filed by the
Company with the Commission pursuant to Rules 433(d) or 163(b)(2) of the Rules and Regulations, as the case may be;
to file promptly all reports and any definitive proxy or information statements required to be filed by the Company with
the Commission pursuant to Section 13(a), 13(c), 14 or 15(d) of the Exchange Act subsequent to the date of the
Prospectus and for so long as the delivery of a prospectus (or in lieu thereof, the notice referred to in Rule 173(a) of the
Rules and Regulations) is required in connection with the offering or sale of the Securities; to advise the Representative,
promptly after it receives notice thereof, of the issuance by the Commission of any stop order or of any order preventing
or suspending the use of any Preliminary Prospectus, or any Issuer Free Writing Prospectus, the Prospectus, of the
suspension of the qualification of the Securities for offering or sale in any jurisdiction, of the initiation or threatening of
any proceeding for any such purpose, or of any request by the Commission for the amending or supplementing of the
Registration Statement, the General Disclosure Package or the Prospectus or for additional information; and, in the event
of the issuance of any stop order or of any order preventing or suspending the use of any Preliminary Prospectus, any
Issuer Free Writing Prospectus or the Prospectus or suspending any such qualification, and promptly to use its best
efforts to obtain the withdrawal of such order.

 
(b)      Permitted Free Writing Prospectus.  The Company represents and agrees that, unless it obtains the prior consent of
the Representative, and each Underwriter represents and agrees that, unless it obtains the prior consent of the Company
and the Representative, it has not made and will not, other than a final term sheet, if any, prepared and filed pursuant to
Section 4(d) hereof, make any offer relating to the Securities that would constitute a “free writing prospectus” as defined
in Rule 405 of the Rules and Regulations unless the prior written consent of the Representative has been received (each,
a “Permitted Free Writing Prospectus”);  provided that the prior written consent of the Representative hereto shall be
deemed to have been given in respect of the Issuer Free Writing Prospectus(es), if any, included in Schedule C hereto. 
The Company represents that it has treated and agrees that it will treat each Permitted Free Writing Prospectus as an
Issuer Free Writing Prospectus, comply with the requirements of Rules 164 and 433 of the Rules and Regulations
applicable to any Issuer Free Writing Prospectus, including the requirements relating to timely filing with the
Commission, legending and record keeping and will not take any action that would result in an Underwriter or the
Company being required to file with the Commission pursuant to Rule 433(d) of the Rules and Regulations a free
writing prospectus prepared by or on behalf of such Underwriter that such Underwriter otherwise would not have been
required to file thereunder. The Company consents to the use by any Underwriter of a free writing prospectus that (a) is
not an “issuer free writing prospectus” as defined in Rule 433 of the Rules and Regulations, and (b) contains only
(i) information describing the preliminary terms of the Securities or their offering or (ii) information that described the
final terms of the Securities or their offering and that is included in the Final Term Sheet (as defined below) of the
Company contemplated in Section 4(c) below.
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(c)       Final Term Sheet.  At the request of the Representative, the Company will prepare a final term sheet (the “Final
Term Sheet”) reflecting the final terms of the Securities, in form and substance satisfactory to the Representative, and
shall file such Final Term Sheet as an Issuer Free Writing Prospectus pursuant to Rule 433 of the Rules and Regulations
on the date hereof; provided that the Company shall provide the Representative with copies on any such Final Term
Sheet a reasonable amount of time prior to such proposed filing and will not use or file any such document to which the
Representative or counsel to the Underwriters shall reasonably object.

 
(d)      Ongoing Compliance.  If at any time prior to the date when a prospectus relating to the Securities is required to be
delivered (or in lieu thereof, the notice referred to in Rule 173(a) under the Securities Act) any event occurs or condition
exists as a result of which the Prospectus as then amended or supplemented would include any untrue statement of a
material fact, or omit to state any material fact necessary to make the statements therein, in light of the circumstances
under which they were made when the Prospectus is delivered (or in lieu thereof, the notice referred to in Rule 173(a) of
the Rules and Regulations), not misleading, or if it is necessary at any time to amend or supplement the Registration
Statement or the Prospectus or to file under the Exchange Act any document incorporated by reference in the Prospectus
to comply with the Securities Act or the Exchange Act, that the Company will promptly notify the Representative thereof
and upon their request will prepare an appropriate amendment or supplement or upon their request make an appropriate
filing pursuant to Section 13 or 14 of the Exchange Act in form and substance satisfactory to the Representative which
will correct such statement or omission or effect such compliance and will use its reasonable best efforts to have any
amendment to the Registration Statement declared effective as soon as possible.  The Company will furnish without
charge to each Underwriter and to any dealer in securities as many copies as the Representative may from time to time
reasonably request of such amendment or supplement.  In case any Underwriter is required to deliver a prospectus (or in
lieu thereof, the notice referred to in Rule 173(a) of the Rules and Regulations) relating to the Securities, the Company
upon the request of the Representative will prepare promptly an amended or supplemented Prospectus as may be
necessary to permit compliance with the requirements of Section 10(a)(3) of the Securities Act and deliver to such
Underwriter as many copies as such Underwriter may request of such amended or supplemented Prospectus complying
with Section 10(a)(3) of the Securities Act.

 
(e)       Amendment to General Disclosure Package.  If the General Disclosure Package is being used to solicit offers to buy
the Securities at a time when the Prospectus is not yet available to prospective purchasers and any event shall occur as a



result of which, in the judgment of the Company or in the reasonable opinion of the Underwriters, it becomes necessary
to amend or supplement the General Disclosure Package in order to make the statements therein, in the light of the
circumstances then prevailing, not misleading, or to make the statements therein not conflict with the information
contained or incorporated by reference in the Registration Statement then on file and not superseded or modified, or if it
is necessary at any time to amend or supplement the General Disclosure Package to comply with any law, the Company
promptly will either (i) prepare, file with the Commission (if required) and furnish to the Underwriters and any dealers
an appropriate amendment or supplement to the General Disclosure Package or (ii) prepare and file with the Commission
an appropriate filing under the Exchange Act which shall be incorporated by reference in the General Disclosure
Package so that the General Disclosure Package as so amended or supplemented will not, in the light of the
circumstances then prevailing, be misleading or conflict with the Registration Statement then on file, or so that the
General Disclosure Package will comply with law.

 
(f)        Amendment to Issuer Free Writing Prospectus.  If at any time following issuance of an Issuer Free Writing
Prospectus there occurred or occurs an event or development as a result of which such Issuer Free Writing Prospectus
conflicted or will conflict with the information contained in
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the Registration Statement, Pricing Prospectus or Prospectus, including any document incorporated by reference therein
and any prospectus supplement deemed to be a part thereof and not superseded or modified or included or would include
an untrue statement of a material fact or omitted or would omit to state a material fact required to be stated therein or
necessary in order to make the statements therein, in the light of the circumstances prevailing at the subsequent time, not
misleading, the Company has promptly notified or will promptly notify the Representative so that any use of the Issuer
Free Writing Prospectus may cease until it is amended or supplemented and has promptly amended or will promptly
amend or supplement, at its own expense, such Issuer Free Writing Prospectus to eliminate or correct such conflict,
untrue statement or omission.  The foregoing sentence does not apply to statements in or omissions from any Issuer Free
Writing Prospectus in reliance upon, and in conformity with, written information furnished to the Company through the
Representative by or on behalf of any Underwriter specifically for inclusion therein, which information the parties
hereto agree is limited to the Underwriter’s Information.

 
(g)       Delivery of Registration Statement.  To the extent not available on the Commission’s Electronic Data Gathering,
Analysis and Retrieval system or any successor system (“EDGAR”), upon the request of the Representative, to furnish
promptly to the Representative and to counsel for the Underwriters a signed copy of the Registration Statement as
originally filed with the Commission, and of each amendment thereto filed with the Commission, including all consents
and exhibits filed therewith.

 
(h)      Delivery of Copies.  Upon request of the Representative, to the extent not available on EDGAR, to deliver promptly
to the Representative in New York City such number of the following documents as the Representative shall reasonably
request:  (i) conformed copies of the Registration Statement as originally filed with the Commission (in each case
excluding exhibits), (ii) each Preliminary Prospectus, (iii) any Issuer Free Writing Prospectus, (iv) the Prospectus (the
delivery of the documents referred to in clauses (i), (ii), (iii) and (iv) of this paragraph (h) to be made not later than
10:00 A.M., New York time, on the business day following the execution and delivery of this Agreement),
(v) conformed copies of any amendment to the Registration Statement (excluding exhibits), (vi) any amendment or
supplement to the General Disclosure Package or the Prospectus (the delivery of the documents referred to in clauses
(v) and (vi) of this paragraph (i) to be made not later than 10:00 A.M., New York City time, on the business day
following the date of such amendment or supplement) and (vii) any document incorporated by reference in the General
Disclosure Package or the Prospectus (excluding exhibits thereto) (the delivery of the documents referred to in clause
(vi) of this paragraph (h) to be made not later than 10:00 A.M., New York City time, on the business day following the
date of such document).

 
(i)          Earnings Statement.  To make generally available to its stockholders as soon as practicable, but in any event not
later than sixteen (16) months after the effective date of the Registration Statement (as defined in Rule 158(c) of the
Rules and Regulations), an earnings statement of the Company and its subsidiaries (which need not be audited)
complying with Section 11(a) of the Securities Act (including, at the option of the Company, Rule 158).

 
(j)          Blue Sky Compliance.  To take promptly from time to time such actions as the Representative may reasonably
request to qualify the Securities for offering and sale under the securities or Blue Sky laws of such jurisdictions
(domestic or foreign) as the Representative may reasonably designate and to continue such qualifications in effect, and to
comply with such laws, for so long as required to permit the offer and sale of Securities and the exercise of the Warrants
in such jurisdictions; provided that the Company and its subsidiaries shall not be obligated to (i) qualify as foreign
corporations in any jurisdiction in which they are not so qualified, (ii) file a
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general consent to service of process in any jurisdiction or (iii) subject itself to taxation in any such jurisdiction if it is not
otherwise so subject.

 
(k)      Reports.  Upon request, during the period of five (5) years from the date hereof, to deliver to each of the
Underwriters, (i) as soon as they are available, copies of all reports or other communications (financial or other)
furnished to stockholders, and (ii) as soon as they are available, copies of any reports and financial statements furnished
or filed with the Commission or any national securities exchange on which the Stock or Warrant Stock is listed. 
However, so long as the Company is subject to the reporting requirements of either Section 13 or Section 15(d) of the
Exchange Act and is timely filing reports EDGAR, it is not required to furnish such reports or statements to the
Underwriters.

 
(l)          Lock-Up.  During the period commencing on and including the date hereof and ending on and including the 150th
day following the date of this Agreement (as the same may be extended as described below, the “ Lock-Up Period”) the
Company will not, without the prior written consent of the Representative (which consent may be withheld at the sole
discretion of the Representative), directly or indirectly offer, sell (including, without limitation, any short sale), assign,
transfer, pledge, contract to sell, establish an open “put equivalent position” within the meaning of Rule 16a-1(h) under
the Exchange Act, or otherwise dispose of, or announce the offering of, or file any registration statement under the
Securities Act in respect of, any Common Stock, options, rights or warrants to acquire Common Stock or securities
exchangeable or exercisable for or convertible into Common Stock (other than is contemplated by this Agreement with
respect to the Stock) or publicly announce any intention to do any of the foregoing; provided, however, that the Company
may (i) issue Common Stock, restricted stock units and options to purchase Common Stock, shares of Common Stock
underlying options and restricted stock units granted and other securities, each pursuant to any director or employee
stock option plan, stock ownership plan or dividend reinvestment plan of the Company in effect on the date hereof and
described in the General Disclosure Package; (ii) issue Common Stock pursuant to the conversion of securities or the
exercise of warrants or vesting of restricted stock units, which securities or warrants are outstanding on the date hereof
and described in the General Disclosure Package; (iii) issue up to 1,000,000 shares of Common Stock to a distributor
pursuant to the terms of that certain Strategic Investment Agreement, dated as of March 11, 2016, between the Company
and such distributor (the “Strategic Investment Agreement”); (iv) adopt a new equity incentive plan, and file a
registration statement on Form S-8 under the Securities Act to register the offer and sale of securities to be issued
pursuant to such new equity incentive plan, and issue securities pursuant to such new equity incentive plan (including,
without limitation, the issuance of shares of Common Stock upon the exercise of options or other securities issued
pursuant to such new equity incentive plan), provided that (1) such new equity incentive plan satisfies the transaction
requirements of General Instruction A.1 of Form S-8 under the Securities Act and (2) this clause (iv) shall not be
available unless each recipient of shares of Common Stock, or securities exchangeable or exercisable for or convertible
into Common Stock, pursuant to such new equity incentive plan shall be contractually prohibited from selling, offering,
disposing of or otherwise transferring any such shares or securities during the remainder of the Lock-Up Period; and (v)
issue preferred stock purchase rights in connection with the replacement of the Company’s existing Stockholder Rights
Plan in effect on the date hereof and described in the General Disclosure Package.  In addition, the Company will cause
each person and entity listed in Schedule D to furnish to the Representative, prior to the Closing Date, a letter,
substantially in the form of Exhibit II hereto.

 
(m)                          Delivery of SEC Correspondence.  To supply the Underwriters with copies of all correspondence to and from,
and all documents issued to and by, the Commission in connection with the registration of the Securities under the
Securities Act or any of the Registration Statement, any Preliminary Prospectus or the Prospectus, or any amendment or
supplement thereto or document incorporated by reference therein.
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(n)                              Press Releases.  Prior to the Closing Date, not to issue any press release or other communication directly or
indirectly or hold any press conference with respect to the Company, its condition, financial or otherwise, or earnings,
business affairs or business prospects (except for routine oral marketing communications in the ordinary course of
business and consistent with the past practices of the Company and of which the Representative is notified), without the
prior consent of the Representative, unless in the judgment of the Company and its counsel, and after notification to the
Representative, such press release or communication is required by law.

 
(o)                              Compliance with Regulation M.  Until the Underwriters shall have notified the Company of the completion of
the resale of the Securities, that the Company will not, and will use its reasonable best efforts to cause its affiliated
purchasers (as defined in Regulation M under the Exchange Act) not to, either alone or with one or more other persons,
bid for or purchase, for any account in which it or any of its affiliated purchasers has a beneficial interest, any Securities,
or attempt to induce any person to purchase any Securities; and not to, and to use its reasonable best efforts to cause its
affiliated purchasers not to, make bids or purchase for the purpose of creating actual, or apparent, active trading in or of
raising the price of the Securities.

 
(p)      Registrar and Transfer Agent.  To maintain, at its expense, a registrar and transfer agent for the Common Stock.



 
(q)      Warrant Share Reserve .  To reserve and keep available for the exercise of the Warrants such number of authorized
but unissued shares of Common Stock as are sufficient permit the exercise in full of the Warrants for the Warrant Stock.

 
(r)         Use of Proceeds.  To apply the net proceeds from the sale of the Securities as set forth in the Registration Statement,
the General Disclosure Package and the Prospectus under the heading “Use of Proceeds” and, except as disclosed in the
General Disclosure Package, the Company does not intend to use any of the proceeds from the sale of the Securities
hereunder to repay any outstanding debt owed to any affiliate of any Underwriter.

 
(s)         Exchange Listing.  To use its reasonable best efforts to list for quotation the Stock and the Warrant Stock on the
Nasdaq Capital Market.

 
(t)          Performance of Covenants and Satisfaction of Conditions. To use its reasonable best efforts to do and perform all
things required to be done or performed under this Agreement by the Company prior to each Closing Date and to satisfy
all conditions precedent to the delivery

 
5.                                    PAYMENT OF EXPENSES.  The Company agrees to pay, or reimburse if paid by any Underwriter, whether or not the
transactions contemplated hereby are consummated or this Agreement is terminated:  (a) the costs incident to the authorization,
issuance, sale, preparation and delivery of the Securities and any taxes payable in that connection; (b) the costs incident to the
registration of the Securities under the Securities Act; (c) the costs incident to the preparation, printing and distribution of the
Registration Statement, the Base Prospectus, any Preliminary Prospectus, any Issuer Free Writing Prospectus, the General
Disclosure Package, the Prospectus, any amendments, supplements and exhibits thereto or any document incorporated by
reference therein and the costs of printing, reproducing and distributing the “Agreement Among Underwriters” between the
Representative and the Underwriters, the Master Selected Dealers’ Agreement, the Underwriters’ Questionnaire, this
Agreement and any closing documents by mail, telex or other means of communications; (d) the reasonable and documented
fees and expenses (including related fees and expenses of counsel for the Underwriters) incurred in connection with securing
any required review by FINRA of the terms of the sale of the Securities and any filings made with FINRA; (e) any applicable
listing or other fees; (f) the reasonable and documented fees and expenses (including related fees and expenses of counsel to the
Underwriters) of qualifying the Securities under the
 

20

 
securities laws of the several jurisdictions as provided in Section 4(j)) and of preparing, printing and distributing wrappers, Blue
Sky Memoranda and Legal Investment Surveys; (g) the cost of preparing and printing stock certificates and the warrants; (h) all
fees and expenses of the registrar and transfer agent of the Stock and Warrant Stock; (i) the reasonable and documented fees,
disbursements and expenses of counsel to the Underwriters, (j) the costs and expenses of the Company relating to investor
presentations on any “road show” undertaken in connection with the marketing of the offering of the Securities, including,
without limitation, expenses associated with the preparation or dissemination of any electronic road show, expenses associated
with the production of road show slides and graphics, fees and expenses of any consultants engaged in connection with the road
show presentations with the prior approval of the Company, travel and lodging expenses of the officers of the Company and
such consultants, and (k) all other reasonable and documented costs and expenses incident to the offering of the Securities or
the performance of the obligations of the Company under this Agreement (including, without limitation, the fees and expenses
of the Company’s counsel and the Company’s independent accountants); provided that, except to the extent otherwise provided
in this Section 5 and in Sections 9 and 10, the Underwriters shall pay their own costs and expenses, including the fees and
expenses of their counsel not contemplated herein, any transfer taxes on the resale of any Securities by them and the expenses
of advertising any offering of the Securities made by the Underwriters.
 
6.                                    CONDITIONS OF UNDERWRITERS’ OBLIGATIONS.  The respective obligations of the several Underwriters
hereunder are subject to the accuracy, when made and as of the Applicable Time and on such Closing Date, of the
representations and warranties of the Company contained herein, to the accuracy of the statements of the Company made in any
certificates pursuant to the provisions hereof, to the performance by the Company of its obligations hereunder, and to each of
the following additional terms and conditions:
 

(a)       Registration Compliance; No Stop Orders.  The Registration Statement has become effective under the Securities
Act, and no stop order suspending the effectiveness of the Registration Statement or any part thereof, preventing or
suspending the use of any Base Prospectus, any Preliminary Prospectus, the Prospectus or any Permitted Free Writing
Prospectus or any part thereof shall have been issued and no proceedings for that purpose or pursuant to Section 8A
under the Securities Act shall have been initiated or threatened by the Commission, and all requests for additional
information on the part of the Commission (to be included or incorporated by reference in the Registration Statement or
the Prospectus or otherwise) shall have been complied with to the reasonable satisfaction of the Representative; the
Rule 462(b) Registration Statement, if any, each Issuer Free Writing Prospectus and the Prospectus shall have been filed
with, the Commission within the applicable time period prescribed for such filing by, and in compliance with, the
Rules and Regulations and in accordance with Section 4(a), and the Rule 462(b) Registration Statement, if any, shall
have become effective immediately upon its filing with the Commission; and FINRA shall have raised no unresolved
objection to the fairness and reasonableness of the terms of this Agreement or the transactions contemplated hereby.



 
(b)      No Material Misstatements.  None of the Underwriters shall have discovered and disclosed to the Company on or
prior to such Closing Date that the Registration Statement or any amendment or supplement thereto contains an untrue
statement of a fact which, in the opinion of counsel for the Underwriters, is material or omits to state any fact which, in
the opinion of such counsel, is material and is required to be stated therein or is necessary to make the statements therein
not misleading, or that the General Disclosure Package, any Issuer Free Writing Prospectus or the Prospectus or any
amendment or supplement thereto contains an untrue statement of fact which, in the opinion of such counsel, is material
or omits to state any fact which, in the opinion of such counsel, is material and is necessary in order to make the
statements, in the light of the circumstances in which they were made, not misleading.
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(c)       Corporate Proceedings.  All corporate proceedings incident to the authorization, form and validity of each of this
Agreement, the Securities, the Stock, the Warrants, the Warrant Stock, the Registration Statement, the General
Disclosure Package, each Issuer Free Writing Prospectus and the Prospectus and the transactions contemplated hereby
shall be reasonably satisfactory in all material respects to counsel for the Underwriters, and the Company shall have
furnished to such counsel all documents and information that they may reasonably request to enable them to pass upon
such matters.

 
(d)      Opinion and Negative Assurance Statement of Counsel for the Company.  Waller Lansden Dortch & Davis, LLP
shall have furnished to the Representative such counsel’s written opinion and negative assurance statement, as counsel to
the Company, addressed to the Underwriters and dated such Closing Date, in form and substance reasonably satisfactory
to the Representative.

 
(e)       Opinion and Negative Assurance Statement of Counsel for the Underwriters. The Representative shall have received
from Proskauer Rose LLP, counsel for the Underwriters, such opinion or opinions and negative assurance statement,
dated such Closing Date, with respect to such matters as the Underwriters may reasonably require, and the Company
shall have furnished to such counsel such documents as they request for enabling them to pass upon such matters.

 
(f)        Comfort Letters.  At the time of the execution of this Agreement, the Representative shall have received from
KPMG LLP a letter, addressed to the Underwriters, executed and dated such date, in form and substance satisfactory to
the Representative (i) confirming that it is the independent registered accounting firm with respect to the Company and
its subsidiaries within the meaning of the Securities Act and the Rules and Regulations and PCAOB and (ii) stating the
conclusions and findings of such firm, of the type ordinarily included in accountants’ “comfort letters” to underwriters,
with respect to the financial statements and certain financial information contained or incorporated by reference in the
Registration Statement, the General Disclosure Package and the Prospectus.

 
(g)       Bring Down Comfort.  On the effective date of any post-effective amendment to the Registration Statement and on
such Closing Date, the Representative shall have received a letter (the “bring-down letter”) from KPMG LLP addressed
to the Underwriters and dated such Closing Date confirming, as of the date of the bring-down letter (or, with respect to
matters involving changes or developments since the respective dates as of which specified financial information is
given in the General Disclosure Package and the Prospectus, as the case may be, as of a date not more than three
(3) business days prior to the date of the bring-down letter), the conclusions and findings of such firm, of the type
ordinarily included in accountants’ “comfort letters” to underwriters, with respect to the financial information and other
matters covered by its letter delivered to the Representative concurrently with the execution of this Agreement pursuant
to paragraph (f) of this Section 6.

 
(h)      Officer’s Certificate.  The Company shall have furnished to the Representative a certificate, dated such Closing
Date, of its Chairman of the Board or President and its Chief Financial Officer stating in their respective capacities as
officers of the Company on behalf of the Company that (i) no stop order suspending the effectiveness of the Registration
Statement (including, for avoidance of doubt, any Rule 462(b) Registration Statement), or any post-effective amendment
thereto, shall be in effect and no proceedings for such purpose shall have been instituted or, to their knowledge,
threatened by the Commission, (ii) for the period from and including the date of this Agreement through and including
such Closing Date, there has not occurred any Material Adverse Effect, (iii) to their knowledge, after reasonable
investigation, as of such Closing Date, the representations and warranties of the Company in this Agreement are true and
correct in all
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material respects (except to the extent already so qualified) and the Company has complied with all agreements and
satisfied all conditions on its part to be performed or satisfied hereunder at or prior to such Closing Date, and (iv) there
has not been, subsequent to the date of the most recent audited financial statements included or incorporated by
reference in the General Disclosure Package, any Material Adverse Effect in the financial position or results of



operations of the Company, or any change or development that, singularly or in the aggregate, would reasonably be
expected to involve a Material Adverse Effect, except as set forth in the General Disclosure Package and the Prospectus.

 
(i)          No Material Adverse Effect.  Since the date of the latest audited financial statements included in the General
Disclosure Package or incorporated by reference in the General Disclosure Package as of the date hereof, (i) neither the
Company nor any of its subsidiaries shall have sustained any loss or interference with its business from fire, explosion,
flood or other calamity, whether or not covered by insurance, or from any labor dispute or court or governmental action,
order or decree, otherwise than as set forth in the General Disclosure Package, and (ii) there shall not have been any
change in the capital stock or long-term debt of the Company or any of its subsidiaries, or any change, or any
development involving a prospective change, in or affecting the business, general affairs, management, financial
position, stockholders’ equity or results of operations of the Company and its subsidiaries, otherwise than as set forth in
the General Disclosure Package, the effect of which, in any such case described in clause (i) or (ii) of this paragraph (i),
is, in the judgment of the Representative, so material and adverse as to make it impracticable or inadvisable to proceed
with the sale or delivery of the Securities on the terms and in the manner contemplated in the General Disclosure
Package.

 
(j)          No Legal Impediment to Issuance.  No action shall have been taken and no law, statute, rule, regulation or order
shall have been enacted, adopted or issued by any governmental or regulatory agency or body which would prevent the
issuance or sale of the Securities; and no injunction, restraining order or order of any other nature by any federal or state
court of competent jurisdiction shall have been issued which would prevent the issuance or sale of the Securities or
materially and adversely affect or potentially materially and adversely affect the business or operations of the Company.

 
(k)      Reserved.

 
(l)          Market Conditions.  Subsequent to the execution and delivery of this Agreement there shall not have occurred any
of the following:  (i) trading in any of the Company’s securities shall have been suspended or materially limited by the
Commission or the Exchange, or trading in securities generally on the New York Stock Exchange, Nasdaq Global Select
Market, Nasdaq Global Market, Nasdaq Capital Market or the NYSE MKT LLC or in the over-the-counter market, or
trading in any securities of the Company on any exchange or in the over-the-counter market, shall have been suspended
or materially limited, or minimum or maximum prices or maximum range for prices shall have been established on any
such exchange or such market by the Commission, by such exchange or market or by any other regulatory body or
governmental authority having jurisdiction, (ii) a banking moratorium shall have been declared by Federal or state
authorities or a material disruption has occurred in commercial banking or securities settlement or clearance services in
the United States, (iii) the United States shall have become engaged in hostilities, or the subject of an act of terrorism, or
there shall have been an outbreak of or escalation in hostilities involving the United States, or there shall have been a
declaration of a national emergency or war by the United States or (iv) there shall have occurred such a material adverse
change in general economic, political or financial conditions (or the effect of international conditions on the financial
markets in the United States shall be such) as to make it, in the judgment of the Representative, impracticable or
inadvisable to proceed with the sale or delivery
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of the Securities on the terms and in the manner contemplated in the General Disclosure Package and the Prospectus.

 
(m)  Exchange Listing. The Nasdaq Capital Market shall have approved the Stock and Warrant Stock for listing therein,
subject only to official notice of issuance.

 
(n)      Good Standing.  The Representative shall have received on and as of such Closing Date satisfactory evidence of the
good standing of the Company and its subsidiaries in their respective jurisdictions of organization and their good
standing as foreign entities in such other jurisdictions as the Representative may reasonably request, in each case in
writing or any standard form of telecommunication from the appropriate Governmental Authorities of such jurisdictions.

 
(o)      Lock Up Agreements.  The Representative shall have received the written agreements, substantially in the form of
Exhibit II hereto, of the officers, directors, stockholders, optionholders and warrantholders of the Company listed in
Schedule D to this Agreement.

 
(p)      Warrants. The Company shall have delivered to the Representative the Series A Warrants, substantially in the form
of Exhibit I-A hereto, and the Pre-Funded Series B Warrants, substantially in the form of Exhibit I-B hereto.

 
(q)      Secretary’s Certificate.  The Company shall have furnished to the Representative a Secretary’s Certificate of the
Company, in form and substance reasonably satisfactory to counsel for the Underwriters and customary for the type of
offering contemplated by this Agreement.

 
(r)         Chief Financial Officer Certificate.  The Company shall have furnished to the Representative a certificate, dated
such Closing Date, of its Chief Financial Officer, in form and substance reasonably satisfactory to the Representative.



 
(s)         Additional Document.  On or prior to such Closing Date, the Company shall have furnished to the Representative
such further certificates and documents as the Representative may reasonably request.

 
All opinions, letters, evidence and certificates mentioned above or elsewhere in this Agreement shall be deemed to be

in compliance with the provisions hereof only if they are in form and substance reasonably satisfactory to counsel for the
Underwriters.
 
7.                                    INDEMNIFICATION AND CONTRIBUTION.
 

(a)       Indemnification of Underwriters by the Company.  The Company shall indemnify and hold harmless each
Underwriter, its affiliates, directors, officers, managers, members, employees, representatives and agents and each
person, if any, who controls any Underwriter  within the meaning of Section 15 of the Securities Act or Section 20 of the
Exchange Act (collectively the “Underwriter Indemnified Parties,” and each an “Underwriter Indemnified Party”)
against any loss, claim, damage, expense or liability whatsoever (or any action, investigation or proceeding in respect
thereof), joint or several, to which such Underwriter Indemnified Party may become subject, under the Securities Act or
otherwise, insofar as such loss, claim, damage, expense, liability, action, investigation or proceeding arises out of or is
based upon (A) any untrue statement or alleged untrue statement of a material fact contained in any Preliminary
Prospectus, any Issuer Free Writing Prospectus, any “issuer information” filed or required to be filed pursuant to
Rule 433(d) of the Rules and Regulations, the Registration Statement, the Prospectus, or in any amendment or
supplement thereto or document incorporated by reference therein or in any materials or information provided to
investors by, or with the approval of, the Company in
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connection with the marketing of the offering of the Securities, including any roadshow or investor presentations made to
investors by the Company (whether in person or electronically) (“Marketing Materials”) or (B) the omission or alleged
omission to state in any Preliminary Prospectus, any Issuer Free Writing Prospectus, any “issuer information” filed or
required to be filed pursuant to Rule 433(d) of the Rules and Regulations, the Registration Statement or the Prospectus,
or in any amendment or supplement thereto  or document incorporated by reference therein, or in any Marketing
Materials, a material fact required to be stated therein or necessary to make the statements therein not misleading, and
shall reimburse each Underwriter Indemnified Party promptly upon demand for any legal fees or other expenses
reasonably incurred by that Underwriter Indemnified Party in connection with investigating, or preparing to defend, or
defending against, or appearing as a third party witness in respect of, or otherwise incurred in connection with, any such
loss, claim, damage, expense, liability, action, investigation or proceeding, as such fees and expenses are incurred;
provided, however, that the Company shall not be liable in any such case to the extent that any such loss, claim, damage,
expense or liability arises out of or is based upon an untrue statement or alleged untrue statement in, or omission or
alleged omission from any Preliminary Prospectus, the Registration Statement or the Prospectus, or any such
amendment or supplement thereto, any Issuer Free Writing Prospectus or any Marketing Materials made in reliance upon
and in conformity with written information furnished to the Company through the Representative by or on behalf of any
Underwriter specifically for use therein, which information the parties hereto agree is limited to the Underwriter’s
Information.

 
The indemnity agreement in this Section 7(a) is not exclusive and is in addition to each other liability which the
Company might have under this Agreement or otherwise, and shall not limit any rights or remedies which may
otherwise be available under this Agreement, at law or in equity to any Underwriter Indemnified Party.

 
(b)      Indemnification of Company by the Underwriters.  Each Underwriter, severally and not jointly, shall indemnify and
hold harmless the Company and its directors, its officers who signed the Registration Statement and each person, if any,
who controls the Company within the meaning of Section 15 of the Securities Act or Section 20 of the Exchange Act
(collectively the “Company Indemnified Parties” and each a “Company Indemnified Party”) against any loss, claim,
damage, expense or liability whatsoever (or any action, investigation or proceeding in respect thereof), joint or several,
to which such Company Indemnified Party may become subject, under the Securities Act or otherwise, insofar as such
loss, claim, damage, expense, liability, action, investigation or proceeding arises out of or is based upon (i) any untrue
statement or alleged untrue statement of a material fact contained in any Preliminary Prospectus, any Issuer Free Writing
Prospectus, any “issuer information” filed or required to be filed pursuant to Rule 433(d) of the Rules and Regulations,
the Registration Statement or the Prospectus, or in any amendment or supplement thereto, or (ii) the omission or alleged
omission to state in any Preliminary Prospectus, any Issuer Free Writing Prospectus, any “issuer information” filed or
required to be filed pursuant to Rule 433(d) of the Rules and Regulations, the Registration Statement or the Prospectus,
or in any amendment or supplement thereto, a material fact required to be stated therein or necessary to make the
statements therein not misleading, but in each case only to the extent that the untrue statement or alleged untrue
statement or omission or alleged omission was made in reliance upon and in conformity with written information
furnished to the Company through the Representative by or on behalf of that Underwriter specifically for use therein,
which information the parties hereto agree is limited to the Underwriter’s Information, and shall reimburse the Company
Indemnified Parties for any legal or other expenses reasonably incurred by such party in connection with investigating or



preparing to defend or defending against or appearing as third party witness in connection with any such loss, claim,
damage,
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liability, action, investigation or proceeding, as such fees and expenses are incurred.  This indemnity agreement is not
exclusive and will be in addition to any liability which the Underwriters might otherwise have and shall not limit any
rights or remedies which may otherwise be available under this Agreement, at law or in equity to the Company
Indemnified Parties.

 
(c)       Promptly after receipt by an indemnified party under this Section 7 of notice of the commencement of any action,
the indemnified party shall, if a claim in respect thereof is to be made against an indemnifying party under this Section 7,
notify such indemnifying party in writing of the commencement of that action; provided, however, that the failure to
notify the indemnifying party shall not relieve it from any liability which it may have under this Section 7 except to the
extent it has been materially prejudiced by such failure; and, provided, further, that the failure to notify an indemnifying
party shall not relieve it from any liability which it may have to an indemnified party otherwise than under this
Section 7.  If any such action shall be brought against an indemnified party, and it shall notify the indemnifying party
thereof, the indemnifying party shall be entitled to participate therein and, to the extent that it wishes, jointly with any
other similarly notified indemnifying party, to assume the defense of such action with counsel reasonably satisfactory to
the indemnified party (which counsel shall not, except with the written consent of the indemnified party, be counsel to
the indemnifying party).  After notice from the indemnifying party to the indemnified party of its election to assume the
defense of such action, except as provided herein, the indemnifying party shall not be liable to the indemnified party
under Section 7 for any legal or other expenses subsequently incurred by the indemnified party in connection with the
defense of such action other than reasonable costs of investigation; provided, however, that any indemnified party shall
have the right to employ separate counsel in any such action and to participate in the defense of such action but the fees
and expenses of such counsel (other than reasonable costs of investigation) shall be at the expense of such indemnified
party unless (i) the employment thereof has been specifically authorized in writing by the Company in the case of a
claim for indemnification under Section 7(a) or the Representative in the case of a claim for indemnification under
Section 7(b), (ii) such indemnified party shall have been advised by its counsel that there may be one or more legal
defenses available to it which are different from or additional to those available to the indemnifying party, or (iii) the
indemnifying party has failed to assume the defense of such action and employ counsel reasonably satisfactory to the
indemnified party within a reasonable period of time after notice of the commencement of the action or the indemnifying
party does not diligently defend the action after assumption of the defense, in which case, if such indemnified party
notifies the indemnifying party in writing that it elects to employ separate counsel at the expense of the indemnifying
party, the indemnifying party shall not have the right to assume the defense of (or, in the case of a failure to diligently
defend the action after assumption of the defense, to continue to defend) such action on behalf of such indemnified party
and the indemnifying party shall be responsible for legal or other expenses subsequently incurred by such indemnified
party in connection with the defense of such action; provided, however, that the indemnifying party shall not, in
connection with any one such action or separate but substantially similar or related actions in the same jurisdiction
arising out of the same general allegations or circumstances, be liable for the reasonable fees and expenses of more than
one separate firm of attorneys at any time for all such indemnified parties (in addition to any local counsel), which firm
shall be designated in writing by the Representative if the indemnified parties under this Section 7 consist of any
Underwriter Indemnified Party or by the Company if the indemnified parties under this Section 7 consist of any
Company Indemnified Parties.  Subject to this Section 7(d), the amount payable by an indemnifying party under
Section 7 shall include, but not be limited to, (x) reasonable legal fees and expenses of counsel to the indemnified party
and any other expenses in investigating, or preparing to defend or defending against, or appearing as a third party
witness in respect of, or otherwise incurred in connection
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with, any action, investigation, proceeding or claim, and (y) all amounts paid in settlement of any of the foregoing. No
indemnifying party shall, without the prior written consent of the indemnified parties, settle or compromise or consent to
the entry of judgment with respect to any pending or threatened action or any claim whatsoever, in respect of which
indemnification or contribution could be sought under this Section 7 (whether or not the indemnified parties are actual or
potential parties thereto), unless such settlement, compromise or consent (i) includes an unconditional release of each
indemnified party in form and substance reasonably satisfactory to such indemnified party from all liability arising out
of such action or claim and (ii) does not include a statement as to or an admission of fault, culpability or a failure to act
by or on behalf of any indemnified party.  Subject to the provisions of the following sentence, no indemnifying party
shall be liable for settlement of any pending or threatened action or any claim whatsoever that is effected without its
written consent (which consent shall not be unreasonably withheld or delayed), but if settled with its written consent, if
its consent has been unreasonably withheld or delayed or if there be a judgment for the plaintiff in any such matter, the
indemnifying party agrees to indemnify and hold harmless any indemnified party from and against any loss or liability
by reason of such settlement or judgment.  In addition, if at any time an indemnified party shall have requested that an



indemnifying party reimburse the indemnified party for fees and expenses of counsel, such indemnifying party agrees
that it shall be liable for any settlement of the nature contemplated by Sections 7(a) or 7(b) effected without its written
consent if (i) such settlement is entered into more than forty-five (45) days after receipt by such indemnifying party of
the request for reimbursement, (ii) such indemnifying party shall have received notice of the terms of such settlement at
least thirty (30) days prior to such settlement being entered into and (iii) such indemnifying party shall not have
reimbursed such indemnified party in accordance with such request prior to the date of such settlement.

 
(d)      If the indemnification provided for in this Section 7 is unavailable or insufficient to hold harmless an indemnified
party under Section 7(a) or 7(b), then each indemnifying party shall, in lieu of indemnifying such indemnified party,
contribute to the amount paid, payable or otherwise incurred by such indemnified party as a result of such loss, claim,
damage, expense or liability (or any action, investigation or proceeding in respect thereof), as incurred, (i) in such
proportion as shall be appropriate to reflect the relative benefits received by the Company on the one hand and the
Underwriters on the other from the offering of the Securities, or (ii) if the allocation provided by clause (i) of this
Section 7(d) is not permitted by applicable law, in such proportion as is appropriate to reflect not only the relative
benefits referred to in clause (i) of this Section 7(d) but also the relative fault of the Company on the one hand and the
Underwriters on the other with respect to the statements, omissions, acts or failures to act which resulted in such loss,
claim, damage, expense or liability (or any action, investigation or proceeding in respect thereof) as well as any other
relevant equitable considerations.  The relative benefits received by the Company on the one hand and the Underwriters
on the other with respect to such offering shall be deemed to be in the same proportion as the total net proceeds from the
offering of the Securities purchased under this Agreement (before deducting expenses) received by the Company bear to
the total underwriting discounts and commissions received by the Underwriters with respect to the Securities purchased
under this Agreement, in each case as set forth in the table on the cover page of  the Prospectus.  The relative fault of the
Company on the one hand and the Underwriters on the other shall be determined by reference to, among other things,
whether the untrue or alleged untrue statement of a material fact or the omission or alleged omission to state a material
fact relates to information supplied by the Company on the one hand or the Underwriters on the other, the intent of the
parties and their relative knowledge, access to information and opportunity to correct or prevent such untrue statement,
omission, act or failure to act; provided that the parties hereto agree that the written information furnished to the
Company through the Representative by or on behalf of the Underwriters for use in the
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Preliminary Prospectus, the Registration Statement or the Prospectus, or in any amendment or supplement thereto,
consists solely of the Underwriter’s Information.

 
(e)       The Company and the Underwriters agree that it would not be just and equitable if contributions pursuant to
Section 7(d) above were to be determined by pro rata allocation or by any other method of allocation which does not
take into account the equitable considerations referred to Section 7(d) above.  The amount paid or payable by an
indemnified party as a result of the loss, claim, damage, expense, liability, action, investigation or proceeding referred to
in Section 7(d) above shall be deemed to include, subject to the limitations set forth above, any legal or other expenses
reasonably incurred by such indemnified party in connection with investigating, preparing to defend or defending against
or appearing as a third party witness in respect of, or otherwise incurred in connection with, any such loss, claim,
damage, expense, liability, action, investigation or proceeding.  Notwithstanding the provisions of this Section 7, no
Underwriters shall be required to contribute any amount in excess of the amount by which the total underwriting
discounts and commissions received by such Underwriter with respect to the offering of the Securities exceeds the
amount of any damages which the Underwriter has otherwise paid or become liable to pay by reason of any untrue or
alleged untrue statement, omission or alleged omission, act or alleged act or failure to act or alleged failure to act.  No
person guilty of fraudulent misrepresentation (within the meaning of Section 11(f) of the Securities Act) shall be entitled
to contribution from any person who was not guilty of such fraudulent misrepresentation.  The Underwriters’ obligations
to contribute as provided in this Section 7 are several in proportion to their respective underwriting obligations and not
joint.

 
8.                                    TERMINATION.  The obligations of the Underwriters hereunder may be terminated by the Representative, in its
absolute discretion by notice given to the Company prior to delivery of and payment for the Securities if, prior to that time, any
of the events described in Sections 6(i), 6(j) or 6(l) have occurred or if the Underwriters shall decline to purchase the Securities
for any reason permitted under this Agreement.
 
9.                                    REIMBURSEMENT OF UNDERWRITERS’ EXPENSES.  Notwithstanding anything to the contrary in this Agreement,
if (a) this Agreement shall have been terminated pursuant to Section 8 or 10, (b) the Company shall fail to tender the Securities
for delivery to the Underwriters for any reason not permitted under this Agreement, (c) the Underwriters shall decline to
purchase the Securities for any reason permitted under this Agreement or (d) the sale of the Securities is not consummated
because any condition to the obligations of the Underwriters set forth herein is not satisfied or because of the refusal, inability
or failure on the part of the Company to perform any agreement herein or to satisfy any condition or to comply with the
provisions hereof, then in addition to the payment of amounts in accordance with Section 5, the Company shall reimburse the
Underwriters for the fees and expenses of Underwriters’ counsel and for such other out-of-pocket expenses as shall have been
reasonably incurred by them in connection with this Agreement and the proposed purchase of the Securities, including, without



limitation, travel and lodging expenses of the Underwriters, and upon demand the Company shall pay the full amount thereof to
the Representative; provided that if this Agreement is terminated pursuant to Section 10 by reason of the default of one or more
Underwriters, the Company shall not be obligated to reimburse any defaulting Underwriter on account of expenses to the extent
incurred by such defaulting Underwriter provided further that the foregoing shall not limit any reimbursement obligation of the
Company to any non-defaulting Underwriter under this Section 9.
 
10.                            SUBSTITUTION OF UNDERWRITERS.  If any Underwriter or Underwriters shall default in its or their obligations to
purchase shares of Securities hereunder on any Closing Date and the aggregate number of shares which such defaulting
Underwriter or Underwriters agreed but failed to purchase does not exceed ten percent (10%) of the total number of shares to be
purchased by all Underwriters on such Closing Date, the other Underwriters shall be obligated severally, in proportion to their
respective commitments
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hereunder, to purchase the shares which such defaulting Underwriter or Underwriters agreed but failed to purchase on such
Closing Date.  If any Underwriter or Underwriters shall so default and the aggregate number of shares with respect to which
such default or defaults occur is more than ten percent (10%) of the total number of shares to be purchased by all Underwriters
on such Closing Date and arrangements satisfactory to the Representative and the Company for the purchase of such shares by
other persons are not made within forty-eight (48) hours after such default, this Agreement shall terminate.
 

If the remaining Underwriters or substituted Underwriters are required hereby or agree to take up all or part of the
Securities of a defaulting Underwriter or Underwriters on such Closing Date as provided in this Section 10, (i) the Company
shall have the right to postpone such Closing Dates for a period of not more than five (5) full business days in order that the
Company may effect whatever changes may thereby be made necessary in the Registration Statement or the Prospectus, or in
any other documents or arrangements, and the Company agrees promptly to file any amendments to the Registration Statement
or supplements to the Prospectus which may thereby be made necessary, and (ii) the respective numbers of shares to be
purchased by the remaining Underwriters or substituted Underwriters shall be taken as the basis of their underwriting
obligation for all purposes of this Agreement.  Nothing herein contained shall relieve any defaulting Underwriter of its liability
to the Company or the other Underwriters for damages occasioned by its default hereunder.  Any termination of this Agreement
pursuant to this Section 10 shall be without liability on the part of any non-defaulting Underwriter or the Company, except that
the representations,  warranties, covenants, indemnities, agreements and other statements set forth in Section 2, the obligations
with respect to expenses to be paid or reimbursed pursuant to Sections 5 and 9 and the provisions of Section 7 and Sections 11
through 21, inclusive, shall not terminate and shall remain in full force and effect.
 
11.                            ABSENCE OF FIDUCIARY RELATIONSHIP.  The Company acknowledges and agrees that:
 

(a)                               each Underwriter’s responsibility to the Company is solely contractual in nature, the Representative have been
retained solely to act as underwriters in connection with the sale of the Securities and no fiduciary, advisory or agency
relationship between the Company and the Representative have been created in respect of any of the transactions
contemplated by this Agreement, irrespective of whether any of the Representative has advised or is advising the
Company on other matters;

 
(b)                              the price of the Securities set forth in this Agreement was established by the Company  following discussions
and arms-length negotiations with the Representative, and the Company is capable of evaluating and understanding, and
understands and accepts, the terms, risks and conditions of the transactions contemplated by this Agreement;

 
(c)                               it has been advised that the Representative and its affiliates are engaged in a broad range of transactions which
may involve interests that differ from those of the Company and that the Representative has no obligation to disclose
such interests and transactions to the Company by virtue of any fiduciary, advisory or agency relationship; and

 
(d)                              it waives, to the fullest extent permitted by law, any claims it may have against the Representative for breach of
fiduciary duty or alleged breach of fiduciary duty and agrees that the Representatives shall have no liability (whether
direct or indirect) to the Company in respect of such a fiduciary duty claim or to any person asserting a fiduciary duty
claim on behalf of or in right of the Company, including stockholders, employees or creditors of the Company.

 
12.                            SUCCESSORS; PERSONS ENTITLED TO BENEFIT OF AGREEMENT.  This Agreement shall inure to the benefit of
and be binding upon the several Underwriters, the Company and their respective successors and assigns.  Nothing expressed or
mentioned in this Agreement is intended or shall be construed to give any
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person, other than the persons mentioned in the preceding sentence, any legal or equitable right, remedy or claim under or in
respect of this Agreement, or any provisions herein contained, this Agreement and all conditions and provisions hereof being



intended to be and being for the sole and exclusive benefit of such persons and for the benefit of no other person; except that the
representations, warranties, covenants, agreements and indemnities of the Company contained in this Agreement shall also be
for the benefit of the Underwriter Indemnified Parties, and the indemnities of the several Underwriters shall be for the benefit
of the Company Indemnified Parties.  It is understood that each Underwriter’s responsibility to the Company is solely
contractual in nature and the Underwriters do not owe the Company, or any other party, any fiduciary duty as a result of this
Agreement.  No purchaser of any of the Securities from any Underwriter shall be deemed to be a successor or assign by reason
merely of such purchase.
 
13.                            SURVIVAL OF INDEMNITIES, REPRESENTATIONS, WARRANTIES, ETC.  The respective indemnities, covenants,
agreements, representations, warranties and other statements of the Company and the several Underwriters, as set forth in this
Agreement or made by them respectively, pursuant to this Agreement, shall remain in full force and effect, regardless of any
investigation made by or on behalf of any Underwriter, the Company or any person controlling any of them and shall survive
delivery of and payment for the Securities.  Notwithstanding any termination of this Agreement, including without limitation
any termination pursuant to Section 8 or Section 10, the indemnities, covenants, agreements, representations, warranties and
other statements forth in Sections 2, 5, 7 and 9 and Sections 11 through 21, inclusive, of this Agreement shall not terminate and
shall remain in full force and effect at all times.
 
14.                            NOTICES.  All statements, requests, notices and agreements hereunder shall be in writing, and:
 

(a)       if to the Underwriters, shall be delivered or sent by mail to Oppenheimer & Co. Inc., 85 Broad Street, New York,
NY 10004 Attention: Equity Capital Markets, with a copy to 85 Broad Street, New York, NY 10004 Attention: General
Counsel;

 
(b)      if to the Company, shall be delivered or sent by mail, facsimile transmission or email to Capstone Turbine
Corporation, 21211 Nordhoff Street, Chatsworth, CA 91311 Attention: Executive Vice President and Chief Financial
Officer, Fax: (818) 734-5321, with a copy to the Vice President of Human Resources and Corporate Counsel, Fax: (818)
734-1056;

 
provided, however, that any notice to an Underwriter pursuant to Section 7 shall be delivered or sent by mail to such
Underwriter at its address set forth in its acceptance to the Representative, which address will be supplied to any other party
hereto by the Representative upon request. Any such statements, requests, notices or agreements shall take effect at the time of
receipt thereof.
 
15.                            DEFINITION OF CERTAIN TERMS.  For purposes of this Agreement, (a) “affiliate” has the meaning set forth in
Rule 405 under the Securities Act, (b) “business day” means any day on which the New York Stock Exchange, Inc. is open for
trading and (c) “subsidiary” has the meaning set forth in Rule 405 of the Rules and Regulations.
 
16.                            GOVERNING LAW.  This Agreement shall be governed by and construed in accordance with the laws of the
State of New York, including without limitation Section 5-1401 of the New York General Obligations. The Company
irrevocably (a) submits to the non-exclusive jurisdiction of the Federal and state courts in the Borough of Manhattan in The City
of New York for the purpose of any suit, action or other proceeding arising out of this Agreement or the transactions
contemplated by this Agreement, the Registration Statement and any Preliminary Prospectus or the Prospectus, (b) agrees that
all claims in respect of any such suit, action or proceeding may be heard and determined by any such court, (c) waives to the
fullest extent permitted by applicable law, any immunity from the jurisdiction of any such court or from any legal process,
(d) agrees not to commence any such suit, action or proceeding
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other than in such courts, and (e) waives, to the fullest extent permitted by applicable law, any claim that any such suit, action
or proceeding is brought in an inconvenient forum.
 
17.                            UNDERWRITERS’ INFORMATION.  The parties hereto acknowledge and agree that, for all purposes of this
Agreement, the Underwriters’ Information consists solely of the following information in the Prospectus: (i) the last sentence of
the last paragraph on the front cover page concerning the terms of the offering by the Underwriters; and (ii) the statements
concerning the Underwriters contained in the ninth paragraph regarding stabilization under the heading “Underwriting.”
 
18.                            AUTHORITY OF THE REPRESENTATIVE.  In connection with this Agreement, the Representative will act for and on
behalf of the several Underwriters, and any action taken under this Agreement by the Representative, will be binding on all the
Underwriters.
 
19.                            PARTIAL UNENFORCEABILITY.  The invalidity or unenforceability of any section, paragraph, clause or provision of
this Agreement shall not affect the validity or enforceability of any other section, paragraph, clause or provision hereof.  If any
section, paragraph, clause or provision of this Agreement is for any reason determined to be invalid or unenforceable, there
shall be deemed to be made such minor changes (and only such minor changes) as are necessary to make it valid and
enforceable.



 
20.                            GENERAL.  This Agreement constitutes the entire agreement of the parties to this Agreement and supersedes all prior
written or oral and all contemporaneous oral agreements, understandings and negotiations with respect to the subject matter
hereof.  In this Agreement, the masculine, feminine and neuter genders and the singular and the plural include one another. 
The section headings in this Agreement are for the convenience of the parties only and will not affect the construction or
interpretation of this Agreement.  This Agreement may be amended or modified, and the observance of any term of this
Agreement may be waived, only by a writing signed by the Company and the Representative.
 
21.                            COUNTERPARTS.  This Agreement may be signed in any number of counterparts, each of which shall be an original,
with the same effect as if the signatures thereto and hereto were upon the same instrument.
 

[Signature Page Follows]
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If the foregoing is in accordance with your understanding please indicate your acceptance of this Agreement by signing

in the space provided for that purpose below.
 

Very truly yours,
  

CAPSTONE TURBINE CORPORATION
  

By: /s/ Darren Jamison
Name: Darren Jamison
Title: CEO

  
  
Accepted as of
the date first above written:
  
OPPENHEIMER & CO. INC.
  

Acting on its own behalf
and as Representatives of the several
Underwriters listed on Schedule A to this Agreement.

  
By: OPPENHEIMER & CO. INC.
   
   
By: /s/ Eric Helenek

Name: Eric Helenek
Title: Managing Director

 
[Signature Page to Underwriting Agreement]

 

 
SCHEDULE A

 
 

Name
Number of shares of common stock and
Series A Warrants

Number of Pre-Funded Series B
Warrants and Series A Warrants

     

Oppenheimer & Co. Inc.
 

2,295,000 shares of Common Stock and
Series A warrants to purchase 1,147,500
shares of Common Stock.

4,687,750 Pre-Funded Series B warrants to
purchase shares of Common Stock and
2,343,875 Series A warrants to purchase
shares of Common Stock.

     

Rodman & Renshaw, a unit of
H.C. Wainwright & Co.

405,000 shares of Common Stock and Series
A warrants to purchase 202,500 shares of
Common Stock.

827,250 Pre-Funded Series B warrants to
purchase shares of Common Stock and
413,625 Series A warrants to purchase
shares of Common Stock.
 

     

2,700,000 shares of Common Stock and 5,515,000 Pre-Funded Series B warrants



Total Series A warrants to purchase 1,350,000
shares of Common Stock.

to purchase shares of Common Stock
and 2,757,500 Series A warrants to
purchase shares of Common Stock. 

 
 SCHEDULE B

 
 

General Use Free Writing Prospectuses
 
 
 
None.

 

 
SCHEDULE C

 
 

Pricing Information
 
 

Public Offering Price:
 

·    $3.50 for two shares of Common Stock and one Series A Warrant.
 

·    $3.48 for two Pre-Funded Series B Warrants and one Series A Warrant.
 

Number of Securities Offered:
 

·                 2,700,000 shares of Common Stock and Series A warrants to purchase 1,350,000 shares of Common Stock, at an
exercise price of $2.55 per share.

 

·                 5,515,000 Pre-Funded Series B warrants to purchase shares of Common Stock, at an aggregate exercise price of $1.75,
and 2,757,500 Series A warrants to purchase shares of Common Stock, at an exercise price of $2.55 per share.

 

Underwriting Discounts and Commissions: 6.25%
 

Estimated Net Proceeds to the Company (after underwriting discounts and commissions, but before transaction expenses): 
$13,426,031.25
 

Closing Date: April 22, 2016
 

 
SCHEDULE D

 
1.            Darren R. Jamison

 
2.            Jayme L. Brooks

 
3.            James D. Crouse

 
4.            Gary D. Simon

 
5.            Richard K. Atkinson

 
6.            Noam Lotan

 
7.            Gary J. Mayo

 
8.            Eliot G. Protsch

 
9.            Holly A. Van Deursen

 
10.    Darrell J. Wilk

 
11.    Richard B. Lewis



 

 
Exhibit I-A

 
Form of Series A Warrants

 

 
Exhibit I-B

 
Form of Pre-Funded Series B Warrants

 

 
Exhibit II

 
Form of Lock-Up Agreement

 



Exhibit 4.1
 

CAPSTONE TURBINE CORPORATION
 

SERIES A WARRANT TO PURCHASE COMMON STOCK
 
Warrant No.:___________
Number of Shares of Common Stock:_____________
Date of Issuance:  April 22, 2016 (“ Issuance Date”)
 

Capstone Turbine Corporation, a company organized under the laws of Delaware (the “ Company”),
hereby certifies that, for good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, [HOLDER], the registered holder hereof or its permitted assigns (the “Holder”), is entitled, subject to
the terms set forth below, to purchase from the Company, at the Exercise Price (as defined below) then in effect, at
any time or times on or after October 23, 2016 (the “Initial Exercisability Date”), but not after 11:59 p.m., New York
time, on the Expiration Date, (as defined below), ______________ (_____________)  fully paid nonassessable shares
of Common Stock (as defined below), subject to adjustment as provided herein (the “Warrant Shares”).  Except as
otherwise defined herein, capitalized terms in this Series A Warrant to Purchase Common Stock (including any
Warrants to Purchase Common Stock issued in exchange, transfer or replacement hereof, this “Warrant”), shall have
the meanings set forth in Section 16.  This Warrant is one of the Warrants to purchase Common Stock (the
“Warrants”) issued pursuant to (i) that certain Underwriting Agreement, dated as of April 19, 2016 (the
“Subscription Date”) by and between the Company and Oppenheimer & Co. Inc., (ii) the Company’s Registration
Statement on Form S-3 (File number 333-203431) (the “Registration Statement”) and (iii) the Company’s
prospectus supplement dated as of April 19, 2016.
 

1.                                     EXERCISE OF WARRANT.
 

(a)        Mechanics of Exercise .  Subject to the terms and conditions hereof (including, without
limitation, the limitations set forth in Section 1(f)), this Warrant may be exercised by the Holder at any time or times
on or after the Initial Exercisability Date, in whole or in part, by delivery (whether via facsimile, electronic mail or
otherwise) of a written notice, in the form attached hereto as Exhibit A (the “Exercise Notice”), of the Holder’s
election to exercise this Warrant.  Within two (2) days following the Exercise Notice, the Holder shall make payment
to the Company of an amount equal to the Exercise Price in effect on the date of such exercise multiplied by the
number of Warrant Shares as to which this Warrant is being exercised (the “ Aggregate Exercise Price”) in cash by
wire transfer of immediately available funds or (B) if the provisions of Section 1(d) are applicable, by notifying the
Company that this Warrant is being exercised pursuant to a Cashless Exercise (as defined in Section 1(d)).  The Holder
shall not be required to deliver the original Warrant in order to effect an exercise hereunder, nor shall
 

 Insert [    ]% of the number of shares of Common Stock purchased pursuant to the Underwriting Agreement.
 

 
any ink-original signature or medallion guarantee (or other type of guarantee or notarization) with respect to any
Exercise Notice be required.  Execution and delivery of the Exercise Notice with respect to less than all of the Warrant
Shares shall have the same effect as cancellation of the original Warrant and issuance of a new Warrant evidencing the
right to purchase the remaining number of Warrant Shares.  On or before the first (1 ) Trading Day following the date
on which the Company has received the applicable Exercise Notice, the Company shall transmit by facsimile or
electronic mail an acknowledgment of confirmation of receipt of the Exercise Notice, in the form attached to the
Exercise Notice, to the Holder and the Company’s transfer agent (the “Transfer Agent ”).  So long as the Holder
delivers the Aggregate Exercise Price (or notice of a Cashless Exercise) on or prior to the second (2 ) Trading Day
following the date on which the Exercise Notice has been delivered to the Company, then on or prior to the third (3 )
Trading Day following the date on which the Exercise Notice has been delivered to the Company, or, if the Holder
does not deliver the Aggregate Exercise Price (or notice of a Cashless Exercise) on or prior to the second (2 )
Trading Day following the date on which the Exercise Notice has been delivered to the Company, then on or prior to
the second (2 ) Trading Day following the date on which the Aggregate Exercise Price (or notice of a Cashless
Exercise) is delivered (the “Share Delivery Date”), the Company shall (X) provided that the Transfer Agent is
participating in The Depository Trust Company (“DTC”) Fast Automated Securities Transfer Program, credit such
aggregate number of Warrant Shares to which the Holder is entitled pursuant to such exercise to the Holder’s or its
designee’s balance account with DTC through its Deposit / Withdrawal At Custodian system, or (Y) if the Transfer
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Agent is not participating in the DTC Fast Automated Securities Transfer Program, issue and dispatch by overnight
courier to the address as specified in the Exercise Notice, a certificate, registered in the Company’s share register in
the name of the Holder or its designee, for the number of Warrant Shares to which the Holder is entitled pursuant to
such exercise.  The Company shall be responsible for all fees and expenses of the Transfer Agent and all fees and
expenses with respect to the issuance of Warrant Shares via DTC, if any, including without limitation for same day
processing.  Upon delivery of the Exercise Notice, the Holder shall be deemed for all corporate purposes to have
become the holder of record and beneficial owner of the Warrant Shares with respect to which this Warrant has been
exercised, irrespective of the date such Warrant Shares are credited to the Holder’s DTC account or the date of
delivery of the certificates evidencing such Warrant Shares, as the case may be.  If this Warrant is physically
delivered to the Company in connection with any exercise pursuant to this Section 1(a) and the number of Warrant
Shares represented by this Warrant submitted for exercise is greater than the number of Warrant Shares being
acquired upon an exercise, then the Company shall as soon as practicable and in no event later than three (3) Trading
Days after any exercise and at its own expense, issue and deliver to the Holder (or its designee) a new Warrant (in
accordance with Section 7(d)) representing the right to purchase the number of Warrant Shares issuable immediately
prior to such exercise under this Warrant, less the number of Warrant Shares with respect to which this Warrant is
exercised.  No fractional Warrant Shares are to be issued upon the exercise of this Warrant, but rather the number of
Warrant Shares to be issued shall be rounded to the nearest whole number.  The Company shall pay any and all
transfer, stamp, issuance and similar taxes, costs and expenses (including, without limitation, fees and expenses of the
Transfer Agent) which may be payable with respect to the issuance and delivery of Warrant Shares upon exercise of
this Warrant.  The Company’s obligations to issue and deliver Warrant Shares in accordance with the terms and
subject to the
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conditions hereof are absolute and unconditional, irrespective of any action or inaction by the Holder to enforce the
same, any waiver or consent with respect to any provision hereof (except consents and waiver provided under
Section 9 hereof), the recovery of any judgment against any Person or any action to enforce the same, or any setoff,
counterclaim, recoupment, limitation or termination; provided, however, that the Company shall not be required to
deliver Warrant Shares with respect to an exercise prior to the Holder’s delivery of the Aggregate Exercise Price (or
notice of a Cashless Exercise) with respect to such exercise.  The Company may request a certificate from the Holder
upon receipt of an Exercise Notice to the effect that the Holder does not beneficially own in excess of the Maximum
Percentage (as defined below), and the Company shall have the right to rely on such certificate.
 

(b)      Exercise Price.  For purposes of this Warrant, “ Exercise Price” means $2.55, subject to
adjustment as provided herein.
 

(c)        Company’s Failure to Timely Deliver Securities .  If the Company shall fail for any reason
or for no reason to issue to the Holder on or prior to the applicable Share Delivery Date, if (x) the Transfer Agent is
not participating in the DTC Fast Automated Securities Transfer Program, a certificate for the number of shares of
Common Stock to which the Holder is entitled and register such Common Stock on the Company’s share register or
(y) the Transfer Agent is participating in the DTC Fast Automated Securities Transfer Program, to credit the Holder’s
balance account with DTC, for such number of shares of Common Stock to which the Holder is entitled upon the
Holder’s exercise of this Warrant (an “Exercise Failure”) and if on or after such Trading Day the Holder purchases
(in an open market transaction or otherwise) Common Stock to deliver in satisfaction of a sale by the Holder of shares
of Common Stock issuable upon such exercise that the Holder anticipated receiving from the Company (a “Buy-In”),
then the Company shall, within three (3) Trading Days after the Holder’s request and in the Holder’s discretion, either
(i) pay cash to the Holder in an amount equal to the Holder’s total purchase price (including brokerage commissions
and other out-of-pocket expenses, if any) for the shares of Common Stock so purchased (the “Buy-In Price”), at
which point the Company’s obligation to deliver such certificate (and to issue such shares of Common Stock) or credit
such Holder’s balance account with DTC for such shares of Common Stock shall terminate, or (ii) promptly honor its
obligation to deliver to the Holder a certificate or certificates representing such shares of Common Stock or credit such
Holder’s balance account with DTC, as applicable, and pay cash to the Holder in an amount equal to the excess (if
any) of the Buy-In Price over the product of (A) such number of shares of Common Stock, times (B) any trading price
of the Common Stock selected by the Holder in writing as in effect at any time during the period beginning on the
applicable Exercise Date and ending on the applicable Share Delivery Date (the “Buy-In Payment Amount ”).
Nothing shall limit the Holder’s right to pursue any other remedies available to it hereunder, at law or in equity,
including, without limitation, a decree of specific performance and/or injunctive relief with respect to the Company’s
failure to timely deliver certificates representing Warrant Shares (or to electronically deliver such Warrant Shares)



upon the exercise of this Warrant as required pursuant to the terms hereof.  While this Warrant is outstanding, the
Company shall cause its transfer agent to participate in the DTC Fast Automated Securities Transfer Program.  In
addition to the foregoing rights, if the Company fails to deliver the applicable number of Warrant Shares upon an
exercise pursuant to Section 1 by the applicable Share Delivery Date, then the Holder shall have the right to rescind
such exercise in
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whole or in part and retain and/or have the Company return, as the case may be, any portion of this Warrant that has
not been exercised pursuant to such Exercise Notice; provided that the rescission of an exercise shall not affect the
Company’s obligation to make any payments that have accrued prior to the date of such notice pursuant to this
Section 1(c) or otherwise.  Notwithstanding anything herein to the contrary, at any time a registration statement
(which may be the Registration Statement) is not available for the issuance or resale of the Warrant Shares that are
subject to an Exercise Notice, all exercises of this Warrant shall be deemed to have been made as a Cashless Exercise
(and any Aggregate Exercise Price paid to the Company in cash with respect thereto shall be promptly returned to the
Holder in connection therewith).
 

(d)     Cashless Exercise.  Notwithstanding anything contained herein to the contrary, if a
registration statement (which may be the Registration Statement) covering the issuance or resale of the Exercise
Notice Warrant Shares is not available for the issuance or resale, as applicable, of such Exercise Notice Warrant
Shares, the Holder may, in its sole discretion, exercise this Warrant in whole or in part and, in lieu of making the cash
payment otherwise contemplated to be made to the Company upon such exercise in payment of the Aggregate
Exercise Price, elect instead to receive upon such exercise the “Net Number” of shares of Common Stock determined
according to the following formula (a “Cashless Exercise”):
 

Net Number = (A x B) - (A x C)
B

 
For purposes of the foregoing formula:

 
A= the total number of shares with respect to which this Warrant is then being exercised.

 
B= the last Weighted Average Price immediately preceding the time of delivery of the

Notice of Exercise giving rise to the applicable “cashless exercise”, as set forth in the
applicable Notice of Exercise (to clarify, the “last Weighted Average Price” will be
the last Weighted Average Price as calculated over an entire Trading Day such that,
in the event that this Warrant is exercised at a time that the Trading Market is open,
the prior Trading Day’s Weighted Average Price shall be used in this calculation).

 
C= the Exercise Price then in effect for the applicable Warrant Shares at the time of such

exercise.
 

If Warrant Shares are issued in such a cashless exercise, the Company acknowledges and agrees that in
accordance with Section 3(a)(9) of the Securities Act of 1933, as amended, the Warrant Shares shall take on the
registered characteristics of the Warrants being exercised, and the holding period of the Warrants being exercised may
be tacked on to the holding period of the Warrant Shares.  The Company agrees not to take any position contrary to
this Section 1(d).
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(e)                                Disputes.  In the case of a dispute as to the determination of the Exercise Price or the

arithmetic calculation of the Warrant Shares, the Company shall promptly issue to the Holder the number of Warrant
Shares that are not disputed and resolve such dispute in accordance with Section 11.
 

(f)                                Beneficial Ownership.  Notwithstanding anything to the contrary contained herein, the
Company shall not effect the exercise of any portion of this Warrant, and the Holder shall not have the right to
exercise any portion of this Warrant, pursuant to the terms and conditions of this Warrant and any such exercise shall
be null and void and treated as if never made, to the extent that after giving effect to such exercise, the Holder together



with the other Attribution Parties collectively would beneficially own in excess of 4.99% (the “Maximum
Percentage”) of the number of shares of Common Stock  outstanding immediately after giving effect to such exercise. 
For purposes of the foregoing sentence, the aggregate number of shares of Common Stock  beneficially owned by the
Holder and the other Attribution Parties shall include the number of shares of Common Stock  held by the Holder and
all other Attribution Parties plus the number of shares of Common Stock  issuable upon exercise of this Warrant with
respect to which the determination of such sentence is being made, but shall exclude the number of shares of Common
Stock which would be issuable upon (A) exercise of the remaining, unexercised portion of this Warrant beneficially
owned by the Holder or any of the other Attribution Parties and (B) exercise or conversion of the unexercised or
unconverted portion of any other securities of the Company (including, without limitation, any convertible notes or
convertible preferred stock or warrants, including the other Warrants) beneficially owned by the Holder or any other
Attribution Party subject to a limitation on conversion or exercise analogous to the limitation contained in this
Section 1(f).  For purposes of this Section 1(f), beneficial ownership shall be calculated in accordance with
Section 13(d) of the Securities Exchange Act of 1934, as amended (the “1934 Act”).  For purposes of this Warrant, in
determining the number of outstanding shares of Common Stock  the Holder may acquire upon the exercise of this
Warrant without exceeding the Maximum Percentage, the Holder may rely on the number of outstanding shares of
Common Stock as reflected in (x) the Company’s most recent Annual Report on Form 10-K, Quarterly Report on
Form 10-Q and Current Reports on Form 8-K or other public filing with the Securities and Exchange Commission (the
“SEC”), as the case may be, (y) a more recent public announcement by the Company or (z) any other written notice
by the Company or the Transfer Agent setting forth the number of shares of Common Stock  outstanding (the
“Reported Outstanding Share Number ”).  If the Company receives an Exercise Notice from the Holder at a time
when the actual number of outstanding shares of Common Stock  is less than the Reported Outstanding Share Number,
the Company shall (i) notify the Holder in writing of the number of shares of Common Stock  then outstanding and, to
the extent that such Exercise Notice would otherwise cause the Holder’s beneficial ownership, as determined pursuant
to this Section 1(f), to exceed the Maximum Percentage, the Holder must notify the Company of a reduced number of
Warrant Shares to be purchased pursuant to such Exercise Notice (the number of shares by which such purchase is
reduced, the “Reduction Shares”) and (ii) as soon as reasonably practicable, the Company shall return to the Holder
any exercise price paid by the Holder for the Reduction Shares.  For any reason at any time, upon the written or oral
request of the Holder, the Company shall within one (1) Business Day confirm
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orally and in writing or by electronic mail to the Holder the number of shares of Common Stock  then outstanding.  In
any case, the number of outstanding shares of Common Stock  shall be determined after giving effect to the conversion
or exercise of securities of the Company, including this Warrant, by the Holder and any other Attribution Party since
the date as of which the Reported Outstanding Share Number was reported.  In the event that the issuance of Common
Stock to the Holder upon exercise of this Warrant results in the Holder and the other Attribution Parties being deemed
to beneficially own, in the aggregate, more than the Maximum Percentage of the number of outstanding shares of
Common Stock (as determined under Section 13(d) of the 1934 Act), the number of shares so issued by which the
Holder’s and the other Attribution Parties’ aggregate beneficial ownership exceeds the Maximum Percentage (the
“Excess Shares”) shall be deemed null and void and shall be cancelled ab initio, and the Holder shall not have the
power to vote or to transfer the Excess Shares.  As soon as reasonably practicable after the issuance of the Excess
Shares has been deemed null and void, the Company shall return to the Holder the exercise price paid by the Holder
for the Excess Shares.  Upon delivery of a written notice to the Company, the Holder may from time to time increase
or decrease the Maximum Percentage to any other percentage not in excess of 9.99% as specified in such notice;
provided that (i) any such increase in the Maximum Percentage will not be effective until the sixty-first (61 ) day after
such notice is delivered to the Company and (ii) any such increase or decrease will apply only to the Holder and the
other Attribution Parties and not to any other holder of Warrants that is not an Attribution Party of the Holder.  For
purposes of clarity, the shares of Common Stock issuable pursuant to the terms of this Warrant in excess of the
Maximum Percentage shall not be deemed to be beneficially owned by the Holder for any purpose including for
purposes of Section 13(d) or Rule 16a-1(a)(1) of the 1934 Act.  No prior inability to exercise this Warrant pursuant to
this paragraph shall have any effect on the applicability of the provisions of this paragraph with respect to any
subsequent determination of exercisability.  The provisions of this paragraph shall be construed and implemented in a
manner otherwise than in strict conformity with the terms of this Section 1(f) to the extent necessary to correct this
paragraph or any portion of this paragraph which may be defective or inconsistent with the intended beneficial
ownership limitation contained in this Section 1(f) or to make changes or supplements necessary or desirable to
properly give effect to such limitation.  The limitation contained in this paragraph may not be waived and shall apply
to a successor holder of this Warrant.
 

st



(g)      Required Reserve Amount .  So long as this Warrant remains outstanding, the Company
shall at all times keep reserved for issuance under this Warrant a number of shares of Common Stock at least equal to
100% of the maximum number of shares of Common Stock as shall be necessary to satisfy the Company’s obligation
to issue shares of Common Stock under the Warrants then outstanding (without regard to any limitations on exercise)
(the “Required Reserve Amount ”); provided that at no time shall the number of shares of Common Stock reserved
pursuant to this Section 1(g) be reduced other than in connection with any exercise of Warrants or such other event
covered by Section 2(c) below.  The Required Reserve Amount (including, without limitation, each increase in the
number of shares so reserved) shall be allocated pro rata among the holders of the Warrants based on the number of
shares of Common Stock issuable upon exercise of Warrants held by each holder thereof on the Issuance Date
(without regard to any limitations on exercise) (the “Authorized
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Share Allocation”).  In the event that a holder shall sell or otherwise transfer any of such holder’s Warrants, each
transferee shall be allocated a pro rata portion of such holder’s Authorized Share Allocation.  Any shares of Common
Stock reserved and allocated to any Person which ceases to hold any Warrants shall be allocated to the remaining
holders of Warrants, pro rata based on the number of shares of Common Stock issuable upon exercise of the Warrants
then held by such holders thereof (without regard to any limitations on exercise).
 

(h)      Insufficient Authorized Shares .  If at any time while this Warrant remains outstanding the
Company does not have a sufficient number of authorized and unreserved shares of Common Stock to satisfy its
obligation to reserve for issuance the Required Reserve Amount (an “Authorized Share Failure”), then the
Company shall immediately take all action necessary to increase the Company’s authorized shares of Common Stock
to an amount sufficient to allow the Company to reserve the Required Reserve Amount for this Warrant then
outstanding.  Without limiting the generality of the foregoing sentence, as soon as practicable after the date of the
occurrence of an Authorized Share Failure, but in no event later than ninety (90) days after the occurrence of such
Authorized Share Failure and the Authorized Share Failure still exists, the Company shall hold a meeting of its
stockholders for the approval of an increase in the number of authorized shares of Common Stock.  In connection with
such meeting, the Company shall provide each stockholder with a proxy statement and shall use its best efforts to
solicit its stockholders’ approval of such increase in authorized shares of Common Stock and to cause its board of
directors to recommend to the stockholders that they approve such proposal.
 

2.                                     ADJUSTMENT OF EXERCISE PRICE AND NUMBER OF WARRANT SHARES .  The
Exercise Price and the number of Warrant Shares shall be adjusted from time to time as follows:
 

(a)        Voluntary Adjustment By Company .  The Company may at any time during the term of
this Warrant reduce the then current Exercise Price to any amount and for any period of time deemed appropriate by
the Board of Directors of the Company.
 

(b)      Adjustment Upon Subdivision or Combination of Common Stock .  If the Company at any
time on or after the Subscription Date subdivides (by any stock split, stock dividend, recapitalization or otherwise)
one or more classes of its outstanding shares of Common Stock into a greater number of shares, the Exercise Price in
effect immediately prior to such subdivision will be proportionately reduced and the number of Warrant Shares will be
proportionately increased.  If the Company at any time on or after the Subscription Date combines (by combination,
reverse stock split or otherwise) one or more classes of its outstanding shares of Common Stock into a smaller number
of shares, the Exercise Price in effect immediately prior to such combination will be proportionately increased and the
number of Warrant Shares will be proportionately decreased.  Any adjustment under this Section 2(b) shall become
effective at the close of business on the date the subdivision or combination becomes effective.
 

3.                                     RIGHTS UPON DISTRIBUTION OF ASSETS .  In addition to any adjustments pursuant to
Section 2 above, if, on or after the Subscription Date and on or prior to the Expiration Date, the Company shall
declare or make any dividend or other distribution of its
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assets (or rights to acquire its assets) to holders of shares of Common Stock, by way of return of capital or otherwise
(including, without limitation, any distribution of cash, stock or other securities, property, options, evidence of



indebtedness or any other assets by way of a dividend, spin off, reclassification, corporate rearrangement, scheme of
arrangement or other similar transaction) (a “Distribution”), at any time after the issuance of this Warrant, then, in
each such case, the Holder shall be entitled to participate in such Distribution to the same extent that the Holder would
have participated therein if the Holder had held the number of shares of Common Stock acquirable upon complete
exercise of this Warrant (without regard to any limitations or restrictions on exercise of this Warrant, including
without limitation, the Maximum Percentage) immediately before the date of which a record is taken for such
Distribution, or, if no such record is taken, the date as of which the record holders of shares of Common Stock are to
be determined for the participation in such Distribution (provided, however, that to the extent that the Holder’s right to
participate in any such Distribution would result in the Holder and the other Attribution Parties exceeding the
Maximum Percentage, then the Holder shall not be entitled to participate in such Distribution to such extent (and shall
not be entitled to beneficial ownership of such shares of Common Stock as a result of such Distribution (and beneficial
ownership) to such extent) and the portion of such Distribution shall be held in abeyance for the benefit of the Holder
until such time or times as its right thereto would not result in the Holder and the other Attribution Parties exceeding
the Maximum Percentage, at which time or times the Holder shall be granted such Distribution (and any Distributions
declared or made on such initial Distribution or on any subsequent Distribution held similarly in abeyance) to the
same extent as if there had been no such limitation).
 

4.                                     PURCHASE RIGHTS; FUNDAMENTAL TRANSACTIONS .
 

(a)                                Purchase Rights.  In addition to any adjustments pursuant to Section 2 above, if at any
time on or after the Subscription Date and on or prior to the Expiration Date the Company grants, issues or sells any
Options, Convertible Securities or rights to purchase stock, warrants, securities or other property pro rata to the record
holders of any class of Common Stock (the “Purchase Rights”), then the Holder will be entitled to acquire, upon the
terms applicable to such Purchase Rights, the aggregate Purchase Rights which the Holder could have acquired if the
Holder had held the number of shares of Common Stock acquirable upon complete exercise of this Warrant (without
regard to any limitations or restrictions on exercise of this Warrant, including without limitation, the Maximum
Percentage) immediately before the date on which a record is taken for the grant, issuance or sale of such Purchase
Rights, or, if no such record is taken, the date as of which the record holders of Common Stock are to be determined
for the grant, issuance or sale of such Purchase Rights (provided, however, that to the extent that the Holder’s right to
participate in any such Purchase Right would result in the Holder and the other Attribution Parties exceeding the
Maximum Percentage, then the Holder shall not be entitled to participate in such Purchase Right to such extent (and
shall not be entitled to beneficial ownership of such Common Stock as a result of such Purchase Right (and beneficial
ownership) to such extent) and such Purchase Right to such extent shall be held in abeyance for the benefit of the
Holder until such time or times as its right thereto would not result in the Holder and the other Attribution Parties
exceeding the Maximum Percentage, at which time or times the Holder shall be granted such right (and any Purchase
Right granted, issued or sold on
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such initial Purchase Right or on any subsequent Purchase Right to be held similarly in abeyance) to the same extent
as if there had been no such limitation).
 

(b)                      Fundamental Transactions.  The Company shall not enter into or be party to a
Fundamental Transaction unless the Successor Entity assumes in writing all of the obligations of the Company under
this Warrant in accordance with the provisions of this Section 4(b), including agreements to deliver to the Holder in
exchange for this Warrant a security of the Successor Entity evidenced by a written instrument substantially similar in
form and substance to this Warrant, including, without limitation, a warrant which is exercisable for a corresponding
number of shares of capital stock equivalent to the shares of Common Stock acquirable and receivable upon exercise
of this Warrant (without regard to any limitations on the exercise of this Warrant) prior to such Fundamental
Transaction, and with an exercise price which applies the exercise price hereunder to such shares of capital stock (but
taking into account the relative value of the shares of Common Stock pursuant to such Fundamental Transaction and
the value of such shares of capital stock, such adjustments to the number of shares of capital stock and such exercise
price being for the purpose of protecting the economic value of this Warrant immediately prior to the consummation
of such Fundamental Transaction). Upon the consummation of each Fundamental Transaction, the Successor Entity
shall succeed to, and be substituted for the Company (so that from and after the date of the applicable Fundamental
Transaction, the provisions of this Warrant and the other Transaction Documents referring to the “Company” shall
refer instead to the Successor Entity), and may exercise every right and power of the Company and shall assume all of
the obligations of the Company under this Warrant with the same effect as if such Successor Entity had been named as
the Company herein. Upon consummation of each Fundamental Transaction, the Successor Entity shall deliver to the



Holder confirmation that there shall be issued upon exercise of this Warrant at any time after the consummation of the
applicable Fundamental Transaction, in lieu of the shares of Common Stock (or other securities, cash, assets or other
property (except such items still issuable under Sections 3 and 4(a) above, which shall continue to be receivable
thereafter)) issuable upon the exercise of this Warrant prior to the applicable Fundamental Transaction, such shares of
publicly traded common stock (or its equivalent) of the Successor Entity (including its Parent Entity) which the Holder
would have been entitled to receive upon the happening of the applicable Fundamental Transaction had this Warrant
been exercised immediately prior to the applicable Fundamental Transaction (without regard to any limitations on the
exercise of this Warrant) , as adjusted in accordance with the provisions of this Warrant. Notwithstanding the
foregoing, and without limiting Section 1(g) hereof, the Holder may elect, at its sole option, by delivery of written
notice to the Company, to waive this Section 4(b) to permit the Fundamental Transaction without the assumption of
this Warrant.  In addition to and not in substitution for any other rights hereunder, prior to the consummation of each
Fundamental Transaction pursuant to which holders of shares of Common Stock are entitled to receive securities or
other assets with respect to or in exchange for shares of Common Stock (a “Corporate Event”), the Company shall
make appropriate provision to insure that the Holder will thereafter have the right to receive upon an exercise of this
Warrant at any time after the consummation of the applicable Fundamental Transaction but
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prior to the Expiration Date, in lieu of the shares of the Common Stock (or other securities, cash, assets or other
property (except such items still issuable under Sections 3 and 4(a) above, which shall continue to be receivable
thereafter)) issuable upon the exercise of the Warrant prior to such Fundamental Transaction, such shares of stock,
securities, cash, assets or any other property whatsoever (including warrants or other purchase or subscription rights)
(collectively, the “Corporate Event Consideration”) which the Holder would have been entitled to receive upon the
happening of the applicable Fundamental Transaction had this Warrant been exercised immediately prior to the
applicable Fundamental Transaction (without regard to any limitations on the exercise of this Warrant) . The provision
made pursuant to the preceding sentence shall be in a form and substance reasonably satisfactory to the Holder.
Notwithstanding the foregoing, in the event of a Change of Control, at the request of the Holder delivered before the
90th day after such Change of Control, the Company (or the Successor Entity) shall purchase this Warrant from the
Holder by paying to the Holder, within ten Business Days after such request (or, if later, on the effective date of the
Change in Control), at the option of the Company, either (x) Common Stock (or corresponding Corporate Event
Consideration, as applicable) valued at the value of the consideration received by the shareholders in such Change in
Control or (y) cash, in each case, in an amount equal to the Black Scholes Value of the remaining unexercised portion
of this Warrant on the effective date of such Change of Control.
 

(c)        Application. The provisions of this Section 4 shall apply similarly and equally to
successive Fundamental Transactions and Corporate Events and shall be applied as if this Warrant (and any such
subsequent warrants) were fully exercisable and without regard to any limitations on the exercise of this Warrant
(provided that the Holder shall continue to be entitled to the benefit of the Maximum Percentage, applied however
with respect to shares of capital stock registered under the 1934 Act and thereafter receivable upon exercise of this
Warrant (or any such other warrant)).
 

5.             NONCIRCUMVENTION.  The Company hereby covenants and agrees that the Company will not,
by amendment of its Certificate of Incorporation or Bylaws, or through any reorganization, transfer of assets,
consolidation, merger, scheme of arrangement, dissolution, issuance or sale of securities, or any other voluntary
action, avoid or seek to avoid the observance or performance of any of the terms of this Warrant, and will at all times
in good faith carry out all of the provisions of this Warrant and take all action as may be required to protect the rights
of the Holder.  Without limiting the generality of the foregoing, the Company (i) shall not increase the par value of
any shares of Common Stock receivable upon the exercise of this Warrant above the Exercise Price then in effect,
(ii) shall take all such actions as may be necessary or appropriate in order that the Company may validly and legally
issue fully paid and nonassessable shares of Common Stock upon the exercise of this Warrant, and (iii) shall, so long
as any of the Warrants are outstanding, take all action necessary to reserve and keep available out of its authorized
and unissued shares of Common Stock, solely for the purpose of effecting the exercise of the Warrants, the number of
shares of Common Stock as shall from time to time be necessary to effect the exercise of the Warrants then
outstanding (without regard to any limitations on exercise).
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6.         WARRANT HOLDER NOT DEEMED A STOCKHOLDER .  Except as otherwise specifically
provided herein, the Holder, solely in such Person’s capacity as a holder of this Warrant, shall not be entitled to vote
or receive dividends or be deemed the holder of capital stock of the Company for any purpose, nor shall anything
contained in this Warrant be construed to confer upon the Holder, solely in such Person’s capacity as the Holder of
this Warrant, any of the rights of a stockholder of the Company or any right to vote, give or withhold consent to any
corporate action (whether any reorganization, issue of stock, reclassification of stock, consolidation, merger,
conveyance or otherwise), receive notice of meetings, receive dividends or subscription rights, or otherwise, prior to
the issuance to the Holder of the Warrant Shares which such Person is then entitled to receive upon the due exercise of
this Warrant.  In addition, nothing contained in this Warrant shall be construed as imposing any liabilities on the
Holder to purchase any securities (upon exercise of this Warrant or otherwise) or as a stockholder of the Company,
whether such liabilities are asserted by the Company or by creditors of the Company.
 

7.         REISSUANCE OF WARRANTS.
 

(a )     Transfer of Warrant .  If this Warrant is to be transferred, the Holder shall surrender this
Warrant to the Company, whereupon the Company will forthwith issue and deliver upon the order of the Holder a
new Warrant (in accordance with Section 7(d)), registered as the Holder may request, representing the right to
purchase the number of Warrant Shares being transferred by the Holder and, if less than the total number of Warrant
Shares then underlying this Warrant is being transferred, a new Warrant (in accordance with Section 7(d)) to the
Holder representing the right to purchase the number of Warrant Shares not being transferred.
 

(b)  Lost, Stolen or Mutilated Warrant .  Upon receipt by the Company of evidence reasonably
satisfactory to the Company of the loss, theft, destruction or mutilation of this Warrant, and, in the case of loss, theft
or destruction, of any indemnification undertaking by the Holder to the Company in customary form (but without the
obligation to post a bond) and, in the case of mutilation, upon surrender and cancellation of this Warrant, the
Company shall execute and deliver to the Holder a new Warrant (in accordance with Section 7(d)) representing the
right to purchase the Warrant Shares then underlying this Warrant.
 

(c)  Exchangeable for Multiple Warrants .  This Warrant is exchangeable, upon the surrender
hereof by the Holder at the principal office of the Company, for a new Warrant or Warrants (in accordance with
Section 7(d)) representing in the aggregate the right to purchase the number of Warrant Shares then underlying this
Warrant, and each such new Warrant will represent the right to purchase such portion of such Warrant Shares as is
designated by the Holder at the time of such surrender.
 

(d)  Issuance of New Warrants .  Whenever the Company is required to issue a new Warrant
pursuant to the terms of this Warrant, such new Warrant (i) shall be of like tenor with this Warrant, (ii) shall represent,
as indicated on the face of such new Warrant, the right to purchase the Warrant Shares then underlying this Warrant
(or in the case of a new Warrant being issued pursuant to Section 7(a) or Section 7(c), the Warrant Shares designated
by the Holder which, when added to the number of shares of Common Stock underlying the other
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new Warrants issued in connection with such issuance, does not exceed the number of Warrant Shares then underlying
this Warrant), (iii) shall have an issuance date, as indicated on the face of such new Warrant which is the same as the
Issuance Date, and (iv) shall have the same rights and conditions as this Warrant.
 

8.                      NOTICES.  Whenever notice is required to be given under this Warrant, unless
otherwise provided herein, such notice shall be given in writing, (i) if delivered (a) from within the domestic United
States, by first-class registered or certified airmail, or nationally recognized overnight express courier, postage
prepaid, or facsimile or (b) from outside the United States, by International Federal Express, or facsimile, and (ii) will
be deemed given (A) if delivered by first-class registered or certified mail domestic, three (3) Business Days after so
mailed, (B) if delivered by nationally recognized overnight carrier, one (1) Business Day after so mailed, (C) if
delivered by International Federal Express, two (2) Business Days after so mailed and (D) if delivered by facsimile,
upon electronic confirmation of receipt of such facsimile, and will be delivered and addressed as follows:
 

(i)         if to the Company, to:
 

Capstone Turbine Corporation
21211 Nordhoff Street



Chatsworth, California 91311
Attention: Corporate Counsel
Facsimile: 818.734.5321

 
 

(ii) if to the Holder, at such address or other contact information delivered by the Holder to Company or
as is on the books and records of the Company.

 
The Company shall provide the Holder with prompt written notice of all actions taken pursuant to this Warrant,
including in reasonable detail a description of such action and the reason therefor.  Without limiting the generality of
the foregoing, the Company will give written notice to the Holder (i) immediately upon any adjustment of the
Exercise Price, setting forth in reasonable detail, and certifying, the calculation of such adjustment and (ii) at least
fifteen (15) days prior to the date on which the Company closes its books or takes a record (A) with respect to any
dividend or distribution upon the shares of Common Stock, (B) with respect to any grants, issuances or sales of any
Options, Convertible Securities or rights to purchase stock, warrants, securities or other property to holders of shares
of Common Stock or (C) for determining rights to vote with respect to any Fundamental Transaction, dissolution or
liquidation; provided in each case that such information shall be made known to the public prior to or in conjunction
with such notice being provided to the Holder.  It is expressly understood and agreed that the time of exercise
specified by the Holder in each Exercise Notice shall be definitive and may not be disputed or challenged by the
Company.
 

9 .         AMENDMENT AND WAIVER .  Except as otherwise provided herein, the provisions of this
Warrant may be amended or waived and the Company may take any action
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herein prohibited, or omit to perform any act herein required to be performed by it, only if the Company has obtained
the written consent of the Holder.
 

10.       GOVERNING LAW; JURISDICTION; JURY TRIAL .  This Warrant shall be governed by and
construed and enforced in accordance with, and all questions concerning the construction, validity, interpretation and
performance of this Warrant shall be governed by, the internal laws of the State of New York, without giving effect to
any choice of law or conflict of law provision or rule (whether of the State of New York or any other jurisdictions) that
would cause the application of the laws of any jurisdictions other than the State of New York. The Company hereby
irrevocably submits to the exclusive jurisdiction of the state and federal courts sitting in The City of New York,
Borough of Manhattan, for the adjudication of any dispute hereunder or in connection herewith or with any transaction
contemplated hereby or discussed herein, and hereby irrevocably waives, and agrees not to assert in any suit, action or
proceeding, any claim that it is not personally subject to the jurisdiction of any such court, that such suit, action or
proceeding is brought in an inconvenient forum or that the venue of such suit, action or proceeding is improper. 
Nothing contained herein shall be deemed to limit in any way any right to serve process in any manner permitted by
law.  Nothing contained herein shall be deemed or operate to preclude the Holder from bringing suit or taking other
legal action against the Company in any other jurisdiction to collect on the Company’s obligations to the Holder, to
realize on any collateral or any other security for such obligations, or to enforce a judgment or other court ruling in
favor of the Holder.  THE COMPANY HEREBY IRREVOCABLY WAIVES ANY RIGHT IT MAY HAVE,
AND AGREES NOT TO REQUEST, A JURY TRIAL FOR THE ADJUDICATION OF ANY DISPUTE
HEREUNDER OR IN CONNECTION WITH OR ARISING OUT OF THIS WARRANT OR ANY
TRANSACTION CONTEMPLATED HEREBY.
 

1 1 .       DISPUTE RESOLUTION.  In the case of a dispute as to the determination of the Exercise
Price or the arithmetic calculation of the Warrant Shares or fair market value of the Common Stock or Corporate
Event Consideration, as applicable, the Company shall submit the disputed determinations or arithmetic calculations
via facsimile or electronic mail within two (2) Business Days of receipt of the Exercise Notice or other event giving
rise to such dispute, as the case may be, to the Holder.  If the Holder and the Company are unable to agree upon such
determination or calculation of the Exercise Price or the Warrant Shares within three (3) Business Days of such
disputed determination or arithmetic calculation being submitted to the Holder, then the Company shall, within two
(2) Business Days submit via facsimile or electronic mail (a) the disputed determination of the Exercise Price or fair
market value of the Common Stock or Corporate Event Consideration, as applicable, to an independent, reputable
investment bank selected by the Company and approved by the Holder or (b) the disputed arithmetic calculation of
the Warrant Shares to the Company’s independent, outside accountant.  The Company shall cause at its expense the



investment bank or the accountant, as the case may be, to perform the determinations or calculations and notify the
Company and the Holder of the results no later than ten (10) Business Days from the time it receives the disputed
determinations or calculations.  Such investment bank’s or accountant’s determination or calculation, as the case may
be, shall be binding upon all parties absent demonstrable error.
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1 2 .       REMEDIES, OTHER OBLIGATIONS, BREACHES AND INJUNCTIVE RELIEF .  The

remedies provided in this Warrant shall be cumulative and in addition to all other remedies available under this
Warrant and any other Transaction Documents, at law or in equity (including a decree of specific performance and/or
other injunctive relief), and nothing herein shall limit the right of the Holder to pursue actual damages for any failure
by the Company to comply with the terms of this Warrant.  The Company acknowledges that a breach by it of its
obligations hereunder will cause irreparable harm to the Holder and that the remedy at law for any such breach may be
inadequate.  The Company therefore agrees that, in the event of any such breach or threatened breach, the holder of
this Warrant shall be entitled, in addition to all other available remedies, to an injunction restraining any breach,
without the necessity of showing economic loss and without any bond or other security being required.
 

13.       TRANSFER.  This Warrant and the Warrant Shares may be offered for sale, sold, transferred,
pledged or assigned without the consent of the Company in accordance with Section 7(a) hereof.
 

1 4 .       SEVERABILITY; CONSTRUCTION; HEADINGS .  If any provision of this Warrant is
prohibited by law or otherwise determined to be invalid or unenforceable by a court of competent jurisdiction, the
provision that would otherwise be prohibited, invalid or unenforceable shall be deemed amended to apply to the
broadest extent that it would be valid and enforceable, and the invalidity or unenforceability of such provision shall not
affect the validity of the remaining provisions of this Warrant so long as this Warrant as so modified continues to
express, without material change, the original intentions of the parties as to the subject matter hereof and the
prohibited nature, invalidity or unenforceability of the provision(s) in question does not substantially impair the
respective expectations or reciprocal obligations of the parties or the practical realization of the benefits that would
otherwise be conferred upon the parties.  The parties will endeavor in good faith negotiations to replace the prohibited,
invalid or unenforceable provision(s) with a valid provision(s), the effect of which comes as close as possible to that of
the prohibited, invalid or unenforceable provision(s).  This Warrant shall be deemed to be jointly drafted by the
Company and all the Buyers and shall not be construed against any Person as the drafter hereof.  The headings of this
Warrant are for convenience of reference and shall not form part of, or affect the interpretation of, this Warrant.
 

15. DISCLOSURE.  Upon receipt or delivery by the Company of any notice in accordance with the
terms of this Warrant, unless the Company has in good faith determined that the matters relating to such notice do not
constitute material, nonpublic information relating to the Company or its subsidiaries, the Company shall
contemporaneously with any such receipt or delivery publicly disclose such material, nonpublic information on a
Current Report on Form 8-K or otherwise.  In the event that the Company believes that a notice contains material,
nonpublic information relating to the Company or its subsidiaries, the Company so shall indicate to such Holder
contemporaneously with delivery of such notice, and in the absence of any such indication, the Holder shall be
allowed to presume that all matters relating to such notice do not constitute material, nonpublic information relating to
the Company or its subsidiaries.
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1 6 .       CERTAIN DEFINITIONS.  For purposes of this Warrant, the following terms shall have the

following meanings:
 

(a) “Affiliate” means, with respect to any Person, any other Person that directly or indirectly
controls, is controlled by, or is under common control with, such Person, it being understood for purposes of this
definition that “control” of a Person means the power directly or indirectly either to vote 10% or more of the stock
having ordinary voting power for the election of directors of such Person or direct or cause the direction of the
management and policies of such Person whether by contract or otherwise.
 

(b) “Attribution Parties” means, collectively, the following Persons and entities: (i) any
investment vehicle, including, any funds, feeder funds or managed accounts, currently, or from time to time after the



Subscription Date, directly or indirectly managed or advised by the Holder’s investment manager or any of its
Affiliates or principals, (ii) any direct or indirect Affiliates of the Holder or any of the foregoing, (iii) any Person
acting or who could be deemed to be acting as a Group together with the Holder or any of the foregoing and (iv) any
other Persons whose beneficial ownership of the Company’s Common Stock would or could be aggregated with the
Holder’s and the other Attribution Parties for purposes of Section 13(d) of the 1934 Act.  For clarity, the purpose of
the foregoing is to subject collectively the Holder and all other Attribution Parties to the Maximum Percentage.
 

(c) “Black Scholes Value” means the value of this Warrant based on the Black-Scholes Option
Pricing Model obtained from the “OV” function on Bloomberg determined as of the day immediately following the
first public announcement of the applicable Fundamental Transaction, or, if the Fundamental Transaction is not
publicly announced, the date the Fundamental Transaction is consummated, for pricing purposes and reflecting (i) a
risk-free interest rate corresponding to the U.S. Treasury rate for a period equal to the remaining term of this Warrant
as of such date of request, (ii) an expected volatility equal to 100%, (iii) the underlying price per share used in such
calculation shall be the sum of the price per share being offered in cash, if any, plus the value of any non-cash
consideration, if any, being offered in such Fundamental Transaction, (iv) a remaining option time equal to the time
between the date of the public announcement of the applicable Fundamental Transaction, or, if the Fundamental
Transaction is not publicly announced, the date the Fundamental Transaction is consummated, and the Expiration
Date (v) a zero cost of borrow and (vi) a 360 day annualization factor.
 

(d) “Bloomberg” means Bloomberg Financial Markets.
 

(e) “Business Day” means any day other than Saturday, Sunday or other day on which
commercial banks in The City of New York are authorized or required by law to remain closed.
 

(f) “Change of Control ” means any Fundamental Transaction other than (i) any
reorganization, recapitalization or reclassification of the Common Stock in which holders of the Company’s voting
power immediately prior to such reorganization, recapitalization or reclassification continue after such reorganization,
recapitalization or reclassification to hold publicly traded securities and, directly or indirectly, are, in all material
respect, the holders of the
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voting power of the surviving entity (or entities with the authority or voting power to elect the members of the board
of directors (or their equivalent if other than a corporation) of such entity or entities) after such reorganization,
recapitalization or reclassification, (ii) pursuant to a migratory merger effected solely for the purpose of changing the
jurisdiction of incorporation of the Company or (iii) a merger in connection with a bona fide acquisition by the
Company of any Person in which (x) the gross consideration paid, directly or indirectly, by the Company in such
acquisition is not greater than 20% of the Company’s market capitalization as calculated on the date of the
consummation of such merger and (y) such merger does not contemplate a change to the identity of a majority of the
board of directors of the Company. Notwithstanding anything herein to the contrary, any transaction or series of
transaction that, directly or indirectly, results in the Company or the Successor Entity not having Common Stock or
common stock, as applicable, registered under the 1934 Act and listed on an Eligible Market shall be deemed a
Change of Control.
 

(g) “Closing Bid Price” and “Closing Sale Price” means, for any security as of any date, the
last closing bid price and last closing trade price, respectively, for such security on the Principal Market, as reported
by Bloomberg, or, if the Principal Market begins to operate on an extended hours basis and does not designate the
closing bid price or the closing trade price, as the case may be, then the last bid price or the last trade price,
respectively, of such security prior to 4:00:00 p.m., New York time, as reported by Bloomberg, or, if the Principal
Market is not the principal securities exchange or trading market for such security, the last closing bid price or last
trade price, respectively, of such security on the principal securities exchange or trading market where such security is
listed or traded as reported by Bloomberg, or if the foregoing do not apply, the last closing bid price or last trade price,
respectively, of such security in the over-the-counter market on the electronic bulletin board for such security as
reported by Bloomberg, or, if no closing bid price or last trade price, respectively, is reported for such security by
Bloomberg, the average of the bid prices, or the ask prices, respectively, of any market makers for such security as
reported in the OTC Link or “pink sheets” by OTC Markets Group Inc. (formerly Pink OTC Markets Inc.).  If the
Closing Bid Price or the Closing Sale Price cannot be calculated for a security on a particular date on any of the
foregoing bases, the Closing Bid Price or the Closing Sale Price, as the case may be, of such security on such date
shall be the fair market value as mutually determined by the Company and the Holder.  If the Company and the



Holder are unable to agree upon the fair market value of such security, then such dispute shall be resolved pursuant to
Section 11.  All such determinations to be appropriately adjusted for any stock dividend, stock split, stock
combination, reclassification or other similar transaction during the applicable calculation period.
 

(h) “Common Stock” means (i) the Company’s Common Stock, par value $0.001 per share,
and (ii) any capital stock into which such Common Stock shall have been changed or any capital stock resulting from
a reclassification of such Common Stock.
 

(i) “Convertible Securities” means any stock or securities (other than Options) directly or
indirectly convertible into or exercisable or exchangeable for shares of Common Stock.
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(j) “Eligible Market” means The NASDAQ Capital Market, the NYSE MKT LLC, The

NASDAQ Global Select Market, The NASDAQ Global Market or The New York Stock Exchange, Inc.
 

(k) “Expiration Date” means the date sixty (60) months after the Initial Exercisability Date or,
if such date falls on a day other than a Business Day or on which trading does not take place on the Principal Market
(a “Holiday”), the next day that is not a Holiday.
 

(l) “Fundamental Transaction” means (A) that the Company shall, directly or indirectly,
including through subsidiaries, Affiliates or otherwise, in one or more related transactions, (i) consolidate or merge
with or into (whether or not the Company is the surviving corporation) another Subject Entity, or (ii) sell, assign,
transfer, convey or otherwise dispose of all or substantially all of the properties or assets of the Company or any of its
“significant subsidiaries” (as defined in Rule 1-02 of Regulation S-X) to one or more Subject Entities, or (iii) make, or
allow one or more Subject Entities to make, or allow the Company to be subject to or have its shares of Common
Stock be subject to or party to one or more Subject Entities making, a purchase, tender or exchange offer that is
accepted by the holders of at least either (x) 50% of the outstanding shares of Common Stock, (y) 50% of the
outstanding shares of Common Stock calculated as if any shares of Common Stock held by all Subject Entities making
or party to, or Affiliated with any Subject Entities making or party to, such purchase, tender or exchange offer were
not outstanding; or (z) such number of shares of Common Stock such that all Subject Entities making or party to, or
Affiliated with any Subject Entity making or party to, such purchase, tender or exchange offer, become collectively the
beneficial owners (as defined in Rule 13d-3 under the 1934 Act) of at least 50% of the outstanding shares of Common
Stock, or (iv) consummate a stock purchase agreement or other business combination (including, without limitation, a
reorganization, recapitalization, spin-off or scheme of arrangement) with one or more Subject Entities whereby all such
Subject Entities, individually or in the aggregate, acquire, either (x) at least 50% of the outstanding shares of Common
Stock, (y) at least 50% of the outstanding shares of Common Stock calculated as if any shares of Common Stock held
by all the Subject Entities making or party to, or Affiliated with any Subject Entity making or party to, such stock
purchase agreement or other business combination were not outstanding; or (z) such number of shares of Common
Stock such that the Subject Entities become collectively the beneficial owners (as defined in Rule 13d-3 under the
1934 Act) of at least 50% of the outstanding shares of Common Stock, or (v) reorganize, recapitalize or reclassify its
shares of Common Stock, (B) that the Company shall, directly or indirectly, including through subsidiaries, Affiliates
or otherwise, in one or more related transactions, allow any Subject Entity individually or the Subject Entities in the
aggregate to be or become the “beneficial owner” (as defined in Rule 13d-3 under the 1934 Act), directly or indirectly,
whether through acquisition, purchase, assignment, conveyance, tender, tender offer, exchange, reduction in
outstanding shares of Common Stock, merger, consolidation, business combination, reorganization, recapitalization,
spin-off, scheme of arrangement, reorganization, recapitalization or reclassification or otherwise in any manner
whatsoever, of either (x) at least 50% of the aggregate ordinary voting power represented by issued and outstanding
shares of Common Stock, (y) at least 50% of the aggregate ordinary voting power represented by issued and
outstanding shares of Common Stock not held by all such Subject Entities as of the Subscription Date calculated as if
any shares of Common Stock held by all such Subject Entities were not
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outstanding, or (z) a percentage of the aggregate ordinary voting power represented by issued and outstanding shares
of Common Stock or other equity securities of the Company sufficient to allow such Subject Entities to effect a



statutory short form merger or other transaction requiring other stockholders of the Company to surrender their
Common Stock without approval of the stockholders of the Company or (C) directly or indirectly, including through
subsidiaries, Affiliates or otherwise, in one or more related transactions, the issuance of or the entering into any other
instrument or transaction structured in a manner to circumvent, or that circumvents, the intent of this definition in
which case this definition shall be construed and implemented in a manner otherwise than in strict conformity with the
terms of this definition to the extent necessary to correct this definition or any portion of this definition which may be
defective or inconsistent with the intended treatment of such instrument or transaction.
 

(m) “Group” means a “group” as that term is used in Section 13(d) of the 1934 Act and as
defined in Rule 13d-5 thereunder.
 

(n) “Options” means any rights, warrants or options to subscribe for or purchase shares of
Common Stock or Convertible Securities.
 

(o) “Parent Entity” of a Person means an entity that, directly or indirectly, controls the
applicable Person, including such entity whose common stock or equivalent equity security is quoted or listed on an
Eligible Market (or, if so elected by the Holder, any other market, exchange or quotation system), or, if there is more
than one such Person or such entity, the Person or such entity designated by the Holder or in the absence of such
designation, such Person or entity with the largest public market capitalization as of the date of consummation of the
Fundamental Transaction.
 

(p) “Person” means an individual, a limited liability company, a partnership, a joint venture, a
corporation, a trust, an unincorporated organization, any other entity and a government or any department or agency
thereof.
 

(q) “Principal Market” means The NASDAQ Capital Market.
 

(r) “Required Holders” means the holders of the Warrants representing at least a majority of
the shares of Common Stock underlying the Warrants then outstanding.
 

(s) “Subject Entity” means any Person, Persons or Group or any Affiliate or associate of any
such Person, Persons or Group.
 

(t) “Successor Entity” means one or more Person or Persons (or, if so elected by the Holder,
the Company or Parent Entity) formed by, resulting from or surviving any Fundamental Transaction or one or more
Person or Persons (or, if so elected by the Holder, the Company or the Parent Entity) with which such Fundamental
Transaction shall have been entered into.
 

(u) “Trading Day” means any day on which the Common Stock is traded on the Principal
Market, or, if the Principal Market is not the principal trading market for the
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Common Stock, then on the principal securities exchange or securities market on which the Common Stock is then
traded.
 

(v) “Transaction Documents” means any agreement entered into by and between the
Company and the Holder, as applicable.
 

(w) “Weighted Average Price ” means, for any security as of any date, the dollar volume-
weighted average price for such security on the Principal Market during the period beginning at 9:30:01 a.m., New
York time (or such other time as the Principal Market publicly announces is the official open of trading), and ending
at 4:00:00 p.m., New York time (or such other time as the Principal Market publicly announces is the official close of
trading), as reported by Bloomberg through its “Volume at Price” function or, if the foregoing does not apply, the
dollar volume-weighted average price of such security in the over-the-counter market on the electronic bulletin board
for such security during the period beginning at 9:30:01 a.m., New York time (or such other time as such market
publicly announces is the official open of trading), and ending at 4:00:00 p.m., New York time (or such other time as
such market publicly announces is the official close of trading), as reported by Bloomberg, or, if no dollar volume-
weighted average price is reported for such security by Bloomberg for such hours, the average of the highest Closing
Bid Price and the lowest closing ask price of any of the market makers for such security as reported in the OTC Link



or “pink sheets” by OTC Markets Group Inc. (formerly Pink OTC Markets Inc.).  If the Weighted Average Price
cannot be calculated for a security on a particular date on any of the foregoing bases, the Weighted Average Price of
such security on such date shall be the fair market value as mutually determined by the Company and the Holder.  If
the Company and the Holder are unable to agree upon the fair market value of such security, then such dispute shall
be resolved pursuant to Section 11 with the term “Weighted Average Price” being substituted for the term “Exercise
Price.” All such determinations shall be appropriately adjusted for any stock dividend, stock split, stock combination,
reclassification or other similar transaction during the applicable calculation period.
 

[Signature Page Follows]
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IN WITNESS WHEREOF,  the Company has caused this Series A Warrant to Purchase Common Stock to be

duly executed as of the Issuance Date set out above.
 
 

CAPSTONE TURBINE CORPORATION
  
   

By:
Name:
Title:

 

 
EXHIBIT A

 
EXERCISE NOTICE

 
TO BE EXECUTED BY THE REGISTERED HOLDER TO EXERCISE THIS

SERIES A WARRANT TO PURCHASE COMMON STOCK
 
 

CAPSTONE TURBINE CORPORATION
 

The undersigned holder (the “Holder”) hereby exercises the right to purchase _________________ of the shares of
Common Stock (“Warrant Shares”) of Capstone Turbine Corporation, a company organized under the laws of Delaware (the
“Company”), evidenced by the attached Series A Warrant to Purchase Common Stock (the “Warrant”).  Capitalized terms
used herein and not otherwise defined shall have the respective meanings set forth in the Warrant.
 

1.  Form of Exercise Price.  The Holder intends that payment of the Exercise Price shall be made as:
 

____________  a “Cash Exercise” with respect to _________________ Warrant Shares; and/or
 

____________  a “Cashless Exercise” with respect to _______________ Warrant Shares.
 

2.  Payment of Exercise Price .  In the event that the Holder has elected a Cash Exercise with respect to
some or all of the Warrant Shares to be issued pursuant hereto, the Holder shall pay the Aggregate Exercise Price in
the sum of $___________________ to the Company in accordance with the terms of the Warrant.
 

3.                                     Representations and Warranties.  By its delivery of this Exercise Notice, the undersigned represents
and warrants to the Company that in giving effect to the exercise evidenced hereby the holder will not beneficially
own in excess of the number of shares of Common Stock (determined in accordance with Section 13(d) of the
Securities Exchange Act of 1934) permitted to be beneficially owned under Section 1(f) of the Warrant.
 

4.                                     Delivery of Warrant Shares .  The Company shall deliver to the Holder, or its designee or agent as
specified below, __________ Warrant Shares in accordance with the terms of the Warrant.  Delivery shall be made to
Holder, or for its benefit, as follows:
 

¨                              Check here if requesting delivery as a certificate to the following name and to the following address:



 
 

Issue to:
  
  

 

 

¨                              Check here if requesting delivery by Deposit/Withdrawal at Custodian as follows:
 

DTC Participant:
DTC Number:
Account Number:

 
 
Date: _____________ __, ______
 
_________________________________
Name of Registered Holder
 
 

By:  _______________________
Name: 
Title:

 
 

Tax ID:____________________________
 
Facsimile:__________________________
 
E-mail Address:_____________________

 

 
ACKNOWLEDGMENT

 
 

The Company hereby acknowledges this Exercise Notice and hereby directs Computershare Inc. to issue the
above indicated number of shares of Common Stock on or prior to the applicable Share Delivery Date.
 

CAPSTONE TURBINE CORPORATION
  
  
  

By:_________________________________
Name:
Title:

 



Exhibit 4.2
 

CAPSTONE TURBINE CORPORATION
 

PRE-FUNDED SERIES B WARRANT TO PURCHASE COMMON STOCK
 
Warrant No.:___________
Number of Shares of Common Stock:_____________
Date of Issuance:  April 22, 2016 (“ Issuance Date”)
 

Capstone Turbine Corporation, a company organized under the laws of Delaware (the “ Company”),
hereby certifies that, for good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, [HOLDER], the registered holder hereof or its permitted assigns (the “Holder”), is entitled, subject to
the terms set forth below, to purchase from the Company, at the Exercise Price (as defined below) then in effect, at
any time or times on or after the date hereof (the “Initial Exercisability Date”), but not after 11:59 p.m., New York
time, on the Expiration Date, (as defined below), ______________ (_____________)  fully paid nonassessable shares
of Common Stock (as defined below), subject to adjustment as provided herein (the “Warrant Shares”); provided,
however, in the event that on the Expiration Date the Holder beneficially owns the Maximum Percentage (as defined
below) then the Expiration Date shall be tolled and extended until such time that the Holder beneficially owns less
than the Maximum Percentage, provided, further, in the event that at any such time  the Holder owns less than the
Maximum Percentage the Holder shall be required to exercise this Warrant up to the Maximum Percentage within
thirty (30) Trading Days from the date that the Holder owns less than the Maximum Percentage and the remaining
unexercised portion of this Warrant shall remain outstanding until such time that the Holder can exercise this Warrant
without exceeding the Maximum Percentage. Notwithstanding anything herein to the contrary, in no event shall this
proviso be interpreted or enforced to cause the Holder to exceed the Maximum Percentage nor surrender any rights to
receive the underlying Warrant Shares.  Except as otherwise defined herein, capitalized terms in this Pre-funded
Series B Warrant to Purchase Common Stock (including any Warrants to Purchase Common Stock issued in
exchange, transfer or replacement hereof, this “Warrant”), shall have the meanings set forth in Section 16.  This
Warrant is one of the Warrants to purchase Common Stock (the “ Warrants”) issued pursuant to (i) that certain
Underwriting Agreement, dated as of April 19, 2016 (the “ Subscription Date”) by and between the Company and
Oppenheimer & Co. Inc., (ii) the Company’s Registration Statement on Form S-3 (File number 333-203431) (the
“Registration Statement”) and (iii) the Company’s prospectus supplement dated as of April 19, 2016.
 

The Aggregate Exercise Price (as defined below) of this Warrant, except for a nominal exercise
price of $0.01 per Warrant Share, was pre-funded to the Company on or prior to the initial Issuance Date and,
consequently, no additional consideration (other than the nominal exercise price of $0.01 per Warrant Share)
shall be required to be paid by the Holder to any Person to effect any exercise of this Warrant.  The Holder
shall not be entitled to the return or refund of all, or any portion, of such pre-paid Aggregate Exercise Price
under any circumstance or for any reason whatsoever, including in the event this Warrant shall not have been
exercised prior to the Expiration Date.
 

1.                                     EXERCISE OF WARRANT.
 

(a)        Mechanics of Exercise .  Subject to the terms and conditions hereof (including, without
limitation, the limitations set forth in Section 1(f)), this Warrant may be exercised by the Holder at any time or times
on or after the Initial Exercisability Date, in whole or in part, by delivery (whether via facsimile, electronic mail or
otherwise) of a written notice, in the form attached hereto as Exhibit A (the “Exercise Notice”), of the Holder’s
election to

 

  Insert [    ]% of the number of shares of Common Stock purchased pursuant to the Underwriting Agreement.
 

 
exercise this Warrant.  Within two (2) days following the Exercise Notice, the Holder shall make payment to the
Company of an amount equal to the Exercise Price in effect on the date of such exercise multiplied by the number of
Warrant Shares as to which this Warrant is being exercised (the “Aggregate Exercise Price”) in cash by wire transfer
of immediately available funds or (B) if the provisions of Section 1(d) are applicable, by notifying the Company that
this Warrant is being exercised pursuant to a Cashless Exercise (as defined in Section 1(d)).  The Holder shall not be
required to deliver the original Warrant in order to effect an exercise hereunder, nor shall any ink-original signature or
medallion guarantee (or other type of guarantee or notarization) with respect to any Exercise Notice be required. 

1

1



Execution and delivery of the Exercise Notice with respect to less than all of the Warrant Shares shall have the same
effect as cancellation of the original Warrant and issuance of a new Warrant evidencing the right to purchase the
remaining number of Warrant Shares.  On or before the first (1 ) Trading Day following the date on which the
Company has received the applicable Exercise Notice, the Company shall transmit by facsimile or electronic mail an
acknowledgment of confirmation of receipt of the Exercise Notice, in the form attached to the Exercise Notice, to the
Holder and the Company’s transfer agent (the “Transfer Agent ”).  So long as the Holder delivers the Aggregate
Exercise Price (or notice of a Cashless Exercise) on or prior to the second (2 ) Trading Day following the date on
which the Exercise Notice has been delivered to the Company, then on or prior to the third (3 ) Trading Day
following the date on which the Exercise Notice has been delivered to the Company, or, if the Holder does not deliver
the Aggregate Exercise Price (or notice of a Cashless Exercise) on or prior to the second (2 ) Trading Day following
the date on which the Exercise Notice has been delivered to the Company, then on or prior to the second (2 ) Trading
Day following the date on which the Aggregate Exercise Price (or notice of a Cashless Exercise) is delivered (the
“Share Delivery Date”), the Company shall (X) provided that the Transfer Agent is participating in The Depository
Trust Company (“DTC”) Fast Automated Securities Transfer Program, credit such aggregate number of Warrant
Shares to which the Holder is entitled pursuant to such exercise to the Holder’s or its designee’s balance account with
DTC through its Deposit / Withdrawal At Custodian system, or (Y) if the Transfer Agent is not participating in the
DTC Fast Automated Securities Transfer Program, issue and dispatch by overnight courier to the address as specified
in the Exercise Notice, a certificate, registered in the Company’s share register in the name of the Holder or its
designee, for the number of Warrant Shares to which the Holder is entitled pursuant to such exercise.  The Company
shall be responsible for all fees and expenses of the Transfer Agent and all fees and expenses with respect to the
issuance of Warrant Shares via DTC, if any, including without limitation for same day processing.  Upon delivery of
the Exercise Notice, the Holder shall be deemed for all corporate purposes to have become the holder of record and
beneficial owner of the Warrant Shares with respect to which this Warrant has been exercised, irrespective of the date
such Warrant Shares are credited to the Holder’s DTC account or the date of delivery of the certificates evidencing
such Warrant Shares, as the case may be.  If this Warrant is physically delivered to the Company in connection with
any exercise pursuant to this Section 1(a) and the number of Warrant Shares represented by this Warrant submitted for
exercise is greater than the number of Warrant Shares being acquired upon an exercise, then the Company shall as
soon as practicable and in no event later than three (3) Trading Days after any exercise and at its own expense, issue
and deliver to the Holder (or its designee) a new Warrant (in accordance with Section 7(d)) representing the right to
purchase the number of Warrant Shares issuable immediately prior to such exercise under this Warrant, less
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the number of Warrant Shares with respect to which this Warrant is exercised.  No fractional Warrant Shares are to be
issued upon the exercise of this Warrant, but rather the number of Warrant Shares to be issued shall be rounded to the
nearest whole number.  The Company shall pay any and all transfer, stamp, issuance and similar taxes, costs and
expenses (including, without limitation, fees and expenses of the Transfer Agent) which may be payable with respect
to the issuance and delivery of Warrant Shares upon exercise of this Warrant.  The Company’s obligations to issue
and deliver Warrant Shares in accordance with the terms and subject to the conditions hereof are absolute and
unconditional, irrespective of any action or inaction by the Holder to enforce the same, any waiver or consent with
respect to any provision hereof (except consents and waiver provided under Section 9 hereof), the recovery of any
judgment against any Person or any action to enforce the same, or any setoff, counterclaim, recoupment, limitation or
termination; provided, however, that the Company shall not be required to deliver Warrant Shares with respect to an
exercise prior to the Holder’s delivery of the Aggregate Exercise Price (or notice of a Cashless Exercise) with respect
to such exercise.  The Company may request a certificate from the Holder upon receipt of an Exercise Notice to the
effect that the Holder does not beneficially own in excess of the Maximum Percentage (as defined below), and the
Company shall have the right to rely on such certificate.
 

(b)      Exercise Price.  For purposes of this Warrant, “ Exercise Price” means $1.75, subject to
adjustment as provided herein.
 

(c)        Company’s Failure to Timely Deliver Securities .  If the Company shall fail for any reason
or for no reason to issue to the Holder on or prior to the applicable Share Delivery Date, if (x) the Transfer Agent is
not participating in the DTC Fast Automated Securities Transfer Program, a certificate for the number of shares of
Common Stock to which the Holder is entitled and register such Common Stock on the Company’s share register or
(y) the Transfer Agent is participating in the DTC Fast Automated Securities Transfer Program, to credit the Holder’s
balance account with DTC, for such number of shares of Common Stock to which the Holder is entitled upon the
Holder’s exercise of this Warrant (an “Exercise Failure”) and if on or after such Trading Day the Holder purchases
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(in an open market transaction or otherwise) Common Stock to deliver in satisfaction of a sale by the Holder of shares
of Common Stock issuable upon such exercise that the Holder anticipated receiving from the Company (a “Buy-In”),
then the Company shall, within three (3) Trading Days after the Holder’s request and in the Holder’s discretion, either
(i) pay cash to the Holder in an amount equal to the Holder’s total purchase price (including brokerage commissions
and other out-of-pocket expenses, if any) for the shares of Common Stock so purchased (the “Buy-In Price”), at
which point the Company’s obligation to deliver such certificate (and to issue such shares of Common Stock) or credit
such Holder’s balance account with DTC for such shares of Common Stock shall terminate, or (ii) promptly honor its
obligation to deliver to the Holder a certificate or certificates representing such shares of Common Stock or credit such
Holder’s balance account with DTC, as applicable, and pay cash to the Holder in an amount equal to the excess (if
any) of the Buy-In Price over the product of (A) such number of shares of Common Stock, times (B) any trading price
of the Common Stock selected by the Holder in writing as in effect at any time during the period beginning on the
applicable Exercise Date and ending on the applicable Share Delivery Date (the “Buy-In Payment Amount ”).
Nothing shall limit the Holder’s right to pursue any other remedies available to it hereunder, at law or in equity,
including, without limitation, a decree of
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specific performance and/or injunctive relief with respect to the Company’s failure to timely deliver certificates
representing Warrant Shares (or to electronically deliver such Warrant Shares) upon the exercise of this Warrant as
required pursuant to the terms hereof.  While this Warrant is outstanding, the Company shall cause its transfer agent
t o participate in the DTC Fast Automated Securities Transfer Program.  In addition to the foregoing rights, if the
Company fails to deliver the applicable number of Warrant Shares upon an exercise pursuant to Section 1 by the
applicable Share Delivery Date, then the Holder shall have the right to rescind such exercise in whole or in part and
retain and/or have the Company return, as the case may be, any portion of this Warrant that has not been exercised
pursuant to such Exercise Notice; provided that the rescission of an exercise shall not affect the Company’s obligation
to make any payments that have accrued prior to the date of such notice pursuant to this Section 1(c) or otherwise. 
Notwithstanding anything herein to the contrary, at any time a registration statement (which may be the Registration
Statement) is not available for the issuance or resale of the Warrant Shares that are subject to an Exercise Notice, all
exercises of this Warrant shall be deemed to have been made as a Cashless Exercise (and any Aggregate Exercise
Price paid to the Company in cash with respect thereto shall be promptly returned to the Holder in connection
therewith).
 

(d)     Cashless Exercise.  Notwithstanding anything contained herein to the contrary, if a
registration statement (which may be the Registration Statement) covering the issuance or resale of the Exercise
Notice Warrant Shares is not available for the issuance or resale, as applicable, of such Exercise Notice Warrant
Shares, the Holder may, in its sole discretion, exercise this Warrant in whole or in part and, in lieu of making the cash
payment otherwise contemplated to be made to the Company upon such exercise in payment of the Aggregate
Exercise Price, elect instead to receive upon such exercise the “Net Number” of shares of Common Stock determined
according to the following formula (a “Cashless Exercise”):
 

Net Number = (A x B) - (A x C)
B

 
For purposes of the foregoing formula:

 
A= the total number of shares with respect to which this Warrant is then being exercised.

 
B= the last Weighted Average Price immediately preceding the time of delivery of the

Notice of Exercise giving rise to the applicable “cashless exercise”, as set forth in the
applicable Notice of Exercise (to clarify, the “last Weighted Average Price” will be
the last Weighted Average Price as calculated over an entire Trading Day such that,
in the event that this Warrant is exercised at a time that the Trading Market is open,
the prior Trading Day’s Weighted Average Price shall be used in this calculation).

 
C= the Exercise Price then in effect for the applicable Warrant Shares at the time of such

exercise.
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If Warrant Shares are issued in such a cashless exercise, the Company acknowledges and agrees that in

accordance with Section 3(a)(9) of the Securities Act of 1933, as amended, the Warrant Shares shall take on the
registered characteristics of the Warrants being exercised, and the holding period of the Warrants being exercised may
be tacked on to the holding period of the Warrant Shares.  The Company agrees not to take any position contrary to
this Section 1(d).
 
 

(e)                                Disputes.  In the case of a dispute as to the determination of the Exercise Price or the
arithmetic calculation of the Warrant Shares, the Company shall promptly issue to the Holder the number of Warrant
Shares that are not disputed and resolve such dispute in accordance with Section 11.
 

(f)                                Beneficial Ownership.  Notwithstanding anything to the contrary contained herein, the
Company shall not effect the exercise of any portion of this Warrant, and the Holder shall not have the right to
exercise any portion of this Warrant, pursuant to the terms and conditions of this Warrant and any such exercise shall
be null and void and treated as if never made, to the extent that after giving effect to such exercise, the Holder together
with the other Attribution Parties collectively would beneficially own in excess of 4.99% (the “Maximum
Percentage”) of the number of shares of Common Stock  outstanding immediately after giving effect to such exercise. 
For purposes of the foregoing sentence, the aggregate number of shares of Common Stock  beneficially owned by the
Holder and the other Attribution Parties shall include the number of shares of Common Stock  held by the Holder and
all other Attribution Parties plus the number of shares of Common Stock  issuable upon exercise of this Warrant with
respect to which the determination of such sentence is being made, but shall exclude the number of shares of Common
Stock which would be issuable upon (A) exercise of the remaining, unexercised portion of this Warrant beneficially
owned by the Holder or any of the other Attribution Parties and (B) exercise or conversion of the unexercised or
unconverted portion of any other securities of the Company (including, without limitation, any convertible notes or
convertible preferred stock or warrants, including the other Warrants) beneficially owned by the Holder or any other
Attribution Party subject to a limitation on conversion or exercise analogous to the limitation contained in this
Section 1(f).  For purposes of this Section 1(f), beneficial ownership shall be calculated in accordance with
Section 13(d) of the Securities Exchange Act of 1934, as amended (the “1934 Act”).  For purposes of this Warrant, in
determining the number of outstanding shares of Common Stock  the Holder may acquire upon the exercise of this
Warrant without exceeding the Maximum Percentage, the Holder may rely on the number of outstanding shares of
Common Stock as reflected in (x) the Company’s most recent Annual Report on Form 10-K, Quarterly Report on
Form 10-Q and Current Reports on Form 8-K or other public filing with the Securities and Exchange Commission (the
“SEC”), as the case may be, (y) a more recent public announcement by the Company or (z) any other written notice
by the Company or the Transfer Agent setting forth the number of shares of Common Stock  outstanding (the
“Reported Outstanding Share Number ”).  If the Company receives an Exercise Notice from the Holder at a time
when the actual number of outstanding shares of Common Stock  is less than the Reported Outstanding Share Number,
the Company shall (i) notify the Holder in writing of the number of shares of Common Stock  then outstanding and, to
the extent that such Exercise Notice would otherwise cause the Holder’s beneficial ownership, as
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determined pursuant to this Section 1(f), to exceed the Maximum Percentage, the Holder must notify the Company of
a reduced number of Warrant Shares to be purchased pursuant to such Exercise Notice (the number of shares by which
such purchase is reduced, the “Reduction Shares”) and (ii) as soon as reasonably practicable, the Company shall
return to the Holder any exercise price paid by the Holder for the Reduction Shares.  For any reason at any time, upon
the written or oral request of the Holder, the Company shall within one (1) Business Day confirm orally and in writing
or by electronic mail to the Holder the number of shares of Common Stock  then outstanding.  In any case, the number
of outstanding shares of Common Stock  shall be determined after giving effect to the conversion or exercise of
securities of the Company, including this Warrant, by the Holder and any other Attribution Party since the date as of
which the Reported Outstanding Share Number was reported.  In the event that the issuance of Common Stock to the
Holder upon exercise of this Warrant results in the Holder and the other Attribution Parties being deemed to
beneficially own, in the aggregate, more than the Maximum Percentage of the number of outstanding shares of
Common Stock (as determined under Section 13(d) of the 1934 Act), the number of shares so issued by which the
Holder’s and the other Attribution Parties’ aggregate beneficial ownership exceeds the Maximum Percentage (the
“Excess Shares”) shall be deemed null and void and shall be cancelled ab initio, and the Holder shall not have the
power to vote or to transfer the Excess Shares.  As soon as reasonably practicable after the issuance of the Excess
Shares has been deemed null and void, the Company shall return to the Holder the exercise price paid by the Holder



for the Excess Shares.  Upon delivery of a written notice to the Company, the Holder may from time to time increase
or decrease the Maximum Percentage to any other percentage not in excess of 9.99% as specified in such notice;
provided that (i) any such increase in the Maximum Percentage will not be effective until the sixty-first (61 ) day after
such notice is delivered to the Company and (ii) any such increase or decrease will apply only to the Holder and the
other Attribution Parties and not to any other holder of Warrants that is not an Attribution Party of the Holder.  For
purposes of clarity, the shares of Common Stock issuable pursuant to the terms of this Warrant in excess of the
Maximum Percentage shall not be deemed to be beneficially owned by the Holder for any purpose including for
purposes of Section 13(d) or Rule 16a-1(a)(1) of the 1934 Act.  No prior inability to exercise this Warrant pursuant to
this paragraph shall have any effect on the applicability of the provisions of this paragraph with respect to any
subsequent determination of exercisability.  The provisions of this paragraph shall be construed and implemented in a
manner otherwise than in strict conformity with the terms of this Section 1(f) to the extent necessary to correct this
paragraph or any portion of this paragraph which may be defective or inconsistent with the intended beneficial
ownership limitation contained in this Section 1(f) or to make changes or supplements necessary or desirable to
properly give effect to such limitation.  The limitation contained in this paragraph may not be waived and shall apply
to a successor holder of this Warrant.
 

(g)      Required Reserve Amount .  So long as this Warrant remains outstanding, the Company
shall at all times keep reserved for issuance under this Warrant a number of shares of Common Stock at least equal to
100% of the maximum number of shares of Common Stock as shall be necessary to satisfy the Company’s obligation
to issue shares of Common Stock under the Warrants then outstanding (without regard to any limitations on exercise)
(the “Required Reserve Amount”); provided that at no time shall the number of
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shares of Common Stock reserved pursuant to this Section 1(g) be reduced other than in connection with any exercise
of Warrants or such other event covered by Section 2(c) below.  The Required Reserve Amount (including, without
limitation, each increase in the number of shares so reserved) shall be allocated pro rata among the holders of the
Warrants based on the number of shares of Common Stock issuable upon exercise of Warrants held by each holder
thereof on the Issuance Date (without regard to any limitations on exercise) (the “Authorized Share Allocation”).  In
the event that a holder shall sell or otherwise transfer any of such holder’s Warrants, each transferee shall be allocated
a pro rata portion of such holder’s Authorized Share Allocation.  Any shares of Common Stock reserved and allocated
to any Person which ceases to hold any Warrants shall be allocated to the remaining holders of Warrants, pro rata
based on the number of shares of Common Stock issuable upon exercise of the Warrants then held by such holders
thereof (without regard to any limitations on exercise).
 

(h)      Insufficient Authorized Shares .  If at any time while this Warrant remains outstanding the
Company does not have a sufficient number of authorized and unreserved shares of Common Stock to satisfy its
obligation to reserve for issuance the Required Reserve Amount (an “Authorized Share Failure”), then the
Company shall immediately take all action necessary to increase the Company’s authorized shares of Common Stock
to an amount sufficient to allow the Company to reserve the Required Reserve Amount for this Warrant then
outstanding.  Without limiting the generality of the foregoing sentence, as soon as practicable after the date of the
occurrence of an Authorized Share Failure, but in no event later than ninety (90) days after the occurrence of such
Authorized Share Failure and the Authorized Share Failure still exists, the Company shall hold a meeting of its
stockholders for the approval of an increase in the number of authorized shares of Common Stock.  In connection with
such meeting, the Company shall provide each stockholder with a proxy statement and shall use its best efforts to
solicit its stockholders’ approval of such increase in authorized shares of Common Stock and to cause its board of
directors to recommend to the stockholders that they approve such proposal.
 

2.                                     ADJUSTMENT OF EXERCISE PRICE AND NUMBER OF WARRANT SHARES .  The
Exercise Price and the number of Warrant Shares shall be adjusted from time to time as follows:
 

(a)        Voluntary Adjustment By Company .  The Company may at any time during the term of
this Warrant reduce the then current Exercise Price to any amount and for any period of time deemed appropriate by
the Board of Directors of the Company.
 

(b)      Adjustment Upon Subdivision or Combination of Common Stock .  If the Company at any
time on or after the Subscription Date subdivides (by any stock split, stock dividend, recapitalization or otherwise)
one or more classes of its outstanding shares of Common Stock into a greater number of shares, the Exercise Price in
effect immediately prior to such subdivision will be proportionately reduced and the number of Warrant Shares will be

st



proportionately increased.  If the Company at any time on or after the Subscription Date combines (by combination,
reverse stock split or otherwise) one or more classes of its outstanding shares of Common Stock into a smaller number
of shares, the Exercise Price in effect immediately prior to such combination will be proportionately increased and the
number of Warrant Shares will be proportionately decreased.  Any adjustment under this Section 2(b) 
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shall become effective at the close of business on the date the subdivision or combination becomes effective.
 

3.                                     RIGHTS UPON DISTRIBUTION OF ASSETS .  In addition to any adjustments pursuant to
Section 2 above, if, on or after the Subscription Date and on or prior to the Expiration Date, the Company shall
declare or make any dividend or other distribution of its assets (or rights to acquire its assets) to holders of shares of
Common Stock, by way of return of capital or otherwise (including, without limitation, any distribution of cash, stock
or other securities, property, options, evidence of indebtedness or any other assets by way of a dividend, spin off,
reclassification, corporate rearrangement, scheme of arrangement or other similar transaction) (a “Distribution”), at
any time after the issuance of this Warrant, then, in each such case, the Holder shall be entitled to participate in such
Distribution to the same extent that the Holder would have participated therein if the Holder had held the number of
shares of Common Stock acquirable upon complete exercise of this Warrant (without regard to any limitations or
restrictions on exercise of this Warrant, including without limitation, the Maximum Percentage) immediately before
the date of which a record is taken for such Distribution, or, if no such record is taken, the date as of which the record
holders of shares of Common Stock are to be determined for the participation in such Distribution (provided, however,
that to the extent that the Holder’s right to participate in any such Distribution would result in the Holder and the other
Attribution Parties exceeding the Maximum Percentage, then the Holder shall not be entitled to participate in such
Distribution to such extent (and shall not be entitled to beneficial ownership of such shares of Common Stock as a
result of such Distribution (and beneficial ownership) to such extent) and the portion of such Distribution shall be held
in abeyance for the benefit of the Holder until such time or times as its right thereto would not result in the Holder and
the other Attribution Parties exceeding the Maximum Percentage, at which time or times the Holder shall be granted
such Distribution (and any Distributions declared or made on such initial Distribution or on any subsequent
Distribution held similarly in abeyance) to the same extent as if there had been no such limitation).
 

4.                                     PURCHASE RIGHTS; FUNDAMENTAL TRANSACTIONS .
 

(a)                                Purchase Rights.  In addition to any adjustments pursuant to Section 2 above, if at any
time on or after the Subscription Date and on or prior to the Expiration Date the Company grants, issues or sells any
Options, Convertible Securities or rights to purchase stock, warrants, securities or other property pro rata to the record
holders of any class of Common Stock (the “Purchase Rights”), then the Holder will be entitled to acquire, upon the
terms applicable to such Purchase Rights, the aggregate Purchase Rights which the Holder could have acquired if the
Holder had held the number of shares of Common Stock acquirable upon complete exercise of this Warrant (without
regard to any limitations or restrictions on exercise of this Warrant, including without limitation, the Maximum
Percentage) immediately before the date on which a record is taken for the grant, issuance or sale of such Purchase
Rights, or, if no such record is taken, the date as of which the record holders of Common Stock are to be determined
for the grant, issuance or sale of such Purchase Rights (provided, however, that to the extent that the Holder’s right to
participate in any such Purchase Right would result in the Holder and the other Attribution Parties exceeding the
Maximum Percentage, then the Holder shall not be entitled to participate in such Purchase Right to such extent (and
shall not be entitled to
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beneficial ownership of such Common Stock as a result of such Purchase Right (and beneficial ownership) to such
extent) and such Purchase Right to such extent shall be held in abeyance for the benefit of the Holder until such time
or times as its right thereto would not result in the Holder and the other Attribution Parties exceeding the Maximum
Percentage, at which time or times the Holder shall be granted such right (and any Purchase Right granted, issued or
sold on such initial Purchase Right or on any subsequent Purchase Right to be held similarly in abeyance) to the same
extent as if there had been no such limitation).
 

(b)                      Fundamental Transactions.  The Company shall not enter into or be party to a



Fundamental Transaction unless the Successor Entity assumes in writing all of the obligations of the Company under
this Warrant in accordance with the provisions of this Section 4(b), including agreements to deliver to the Holder in
exchange for this Warrant a security of the Successor Entity evidenced by a written instrument substantially similar in
form and substance to this Warrant, including, without limitation, a warrant which is exercisable for a corresponding
number of shares of capital stock equivalent to the shares of Common Stock acquirable and receivable upon exercise
of this Warrant (without regard to any limitations on the exercise of this Warrant) prior to such Fundamental
Transaction, and with an exercise price which applies the exercise price hereunder to such shares of capital stock (but
taking into account the relative value of the shares of Common Stock pursuant to such Fundamental Transaction and
the value of such shares of capital stock, such adjustments to the number of shares of capital stock and such exercise
price being for the purpose of protecting the economic value of this Warrant immediately prior to the consummation
of such Fundamental Transaction). Upon the consummation of each Fundamental Transaction, the Successor Entity
shall succeed to, and be substituted for the Company (so that from and after the date of the applicable Fundamental
Transaction, the provisions of this Warrant and the other Transaction Documents referring to the “Company” shall
refer instead to the Successor Entity), and may exercise every right and power of the Company and shall assume all of
the obligations of the Company under this Warrant with the same effect as if such Successor Entity had been named as
the Company herein. Upon consummation of each Fundamental Transaction, the Successor Entity shall deliver to the
Holder confirmation that there shall be issued upon exercise of this Warrant at any time after the consummation of the
applicable Fundamental Transaction, in lieu of the shares of Common Stock (or other securities, cash, assets or other
property (except such items still issuable under Sections 3 and 4(a) above, which shall continue to be receivable
thereafter)) issuable upon the exercise of this Warrant prior to the applicable Fundamental Transaction, such shares of
publicly traded common stock (or its equivalent) of the Successor Entity (including its Parent Entity) which the Holder
would have been entitled to receive upon the happening of the applicable Fundamental Transaction had this Warrant
been exercised immediately prior to the applicable Fundamental Transaction (without regard to any limitations on the
exercise of this Warrant) , as adjusted in accordance with the provisions of this Warrant. Notwithstanding the
foregoing, and without limiting Section 1(g) hereof, the Holder may elect, at its sole option, by delivery of written
notice to the Company, to waive this Section 4(b) to permit the Fundamental Transaction without the assumption of
this Warrant.  In addition to and not in substitution for any other rights hereunder,
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prior to the consummation of each Fundamental Transaction pursuant to which holders of shares of Common Stock
are entitled to receive securities or other assets with respect to or in exchange for shares of Common Stock (a
“Corporate Event”), the Company shall make appropriate provision to insure that the Holder will thereafter have the
right to receive upon an exercise of this Warrant at any time after the consummation of the applicable Fundamental
Transaction but prior to the Expiration Date, in lieu of the shares of the Common Stock (or other securities, cash,
assets or other property (except such items still issuable under Sections 3 and 4(a) above, which shall continue to be
receivable thereafter)) issuable upon the exercise of the Warrant prior to such Fundamental Transaction, such shares of
stock, securities, cash, assets or any other property whatsoever (including warrants or other purchase or subscription
rights) (collectively, the “Corporate Event Consideration”) which the Holder would have been entitled to receive
upon the happening of the applicable Fundamental Transaction had this Warrant been exercised immediately prior to
the applicable Fundamental Transaction (without regard to any limitations on the exercise of this Warrant) . The
provision made pursuant to the preceding sentence shall be in a form and substance reasonably satisfactory to the
Holder. Notwithstanding the foregoing, in the event of a Change of Control, at the request of the Holder delivered
before the 90th day after such Change of Control, the Company (or the Successor Entity) shall purchase this Warrant
from the Holder by paying to the Holder, within ten Business Days after such request (or, if later, on the effective date
of the Change in Control), at the option of the Company, either (x) Common Stock (or corresponding Corporate Event
Consideration, as applicable) valued at the value of the consideration received by the shareholders in such Change in
Control or (y) cash, in each case, in an amount equal to the Black Scholes Value of the remaining unexercised portion
of this Warrant on the effective date of such Change of Control.
 

(c)        Application. The provisions of this Section 4 shall apply similarly and equally to
successive Fundamental Transactions and Corporate Events and shall be applied as if this Warrant (and any such
subsequent warrants) were fully exercisable and without regard to any limitations on the exercise of this Warrant
(provided that the Holder shall continue to be entitled to the benefit of the Maximum Percentage, applied however
with respect to shares of capital stock registered under the 1934 Act and thereafter receivable upon exercise of this
Warrant (or any such other warrant)).
 

5.             NONCIRCUMVENTION.  The Company hereby covenants and agrees that the Company will not,



by amendment of its Certificate of Incorporation or Bylaws, or through any reorganization, transfer of assets,
consolidation, merger, scheme of arrangement, dissolution, issuance or sale of securities, or any other voluntary
action, avoid or seek to avoid the observance or performance of any of the terms of this Warrant, and will at all times
in good faith carry out all of the provisions of this Warrant and take all action as may be required to protect the rights
of the Holder.  Without limiting the generality of the foregoing, the Company (i) shall not increase the par value of
any shares of Common Stock receivable upon the exercise of this Warrant above the Exercise Price then in effect,
(ii) shall take all such actions as may be necessary or appropriate in order that the Company may validly and legally
issue fully paid and nonassessable shares of Common Stock upon the exercise of this Warrant, and (iii) shall, so long
as any of the Warrants are outstanding, take all action necessary to reserve and keep available
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out of its authorized and unissued shares of Common Stock, solely for the purpose of effecting the exercise of the
Warrants, the number of shares of Common Stock as shall from time to time be necessary to effect the exercise of the
Warrants then outstanding (without regard to any limitations on exercise).
 

6.                                     WARRANT HOLDER NOT DEEMED A STOCKHOLDER .  Except as otherwise
specifically provided herein, the Holder, solely in such Person’s capacity as a holder of this Warrant, shall not be
entitled to vote or receive dividends or be deemed the holder of capital stock of the Company for any purpose, nor
shall anything contained in this Warrant be construed to confer upon the Holder, solely in such Person’s capacity as
the Holder of this Warrant, any of the rights of a stockholder of the Company or any right to vote, give or withhold
consent to any corporate action (whether any reorganization, issue of stock, reclassification of stock, consolidation,
merger, conveyance or otherwise), receive notice of meetings, receive dividends or subscription rights, or otherwise,
prior to the issuance to the Holder of the Warrant Shares which such Person is then entitled to receive upon the due
exercise of this Warrant.  In addition, nothing contained in this Warrant shall be construed as imposing any liabilities
on the Holder to purchase any securities (upon exercise of this Warrant or otherwise) or as a stockholder of the
Company, whether such liabilities are asserted by the Company or by creditors of the Company.
 

7.                                     REISSUANCE OF WARRANTS.
 

(a)                                Transfer of Warrant.  If this Warrant is to be transferred, the Holder shall surrender this
Warrant to the Company, whereupon the Company will forthwith issue and deliver upon the order of the Holder a
new Warrant (in accordance with Section 7(d)), registered as the Holder may request, representing the right to
purchase the number of Warrant Shares being transferred by the Holder and, if less than the total number of Warrant
Shares then underlying this Warrant is being transferred, a new Warrant (in accordance with Section 7(d)) to the
Holder representing the right to purchase the number of Warrant Shares not being transferred.
 

(b)      Lost, Stolen or Mutilated Warrant .  Upon receipt by the Company of evidence reasonably
satisfactory to the Company of the loss, theft, destruction or mutilation of this Warrant, and, in the case of loss, theft
or destruction, of any indemnification undertaking by the Holder to the Company in customary form (but without the
obligation to post a bond) and, in the case of mutilation, upon surrender and cancellation of this Warrant, the
Company shall execute and deliver to the Holder a new Warrant (in accordance with Section 7(d)) representing the
right to purchase the Warrant Shares then underlying this Warrant.
 

(c)        Exchangeable for Multiple Warrants .  This Warrant is exchangeable, upon the surrender
hereof by the Holder at the principal office of the Company, for a new Warrant or Warrants (in accordance with
Section 7(d)) representing in the aggregate the right to purchase the number of Warrant Shares then underlying this
Warrant, and each such new Warrant will represent the right to purchase such portion of such Warrant Shares as is
designated by the Holder at the time of such surrender.
 

- 11 -

 
(d)     Issuance of New Warrants .  Whenever the Company is required to issue a new Warrant

pursuant to the terms of this Warrant, such new Warrant (i) shall be of like tenor with this Warrant, (ii) shall represent,
as indicated on the face of such new Warrant, the right to purchase the Warrant Shares then underlying this Warrant
(or in the case of a new Warrant being issued pursuant to Section 7(a) or Section 7(c), the Warrant Shares designated
by the Holder which, when added to the number of shares of Common Stock underlying the other new Warrants



issued in connection with such issuance, does not exceed the number of Warrant Shares then underlying this Warrant),
(iii) shall have an issuance date, as indicated on the face of such new Warrant which is the same as the Issuance Date,
and (iv) shall have the same rights and conditions as this Warrant.
 

8.                                                                                     NOTICES.  Whenever notice is required to be given under this Warrant, unless
otherwise provided herein, such notice shall be given in writing, (i) if delivered (a) from within the domestic United
States, by first-class registered or certified airmail, or nationally recognized overnight express courier, postage
prepaid, or facsimile or (b) from outside the United States, by International Federal Express, or facsimile, and (ii) will
be deemed given (A) if delivered by first-class registered or certified mail domestic, three (3) Business Days after so
mailed, (B) if delivered by nationally recognized overnight carrier, one (1) Business Day after so mailed, (C) if
delivered by International Federal Express, two (2) Business Days after so mailed and (D) if delivered by facsimile,
upon electronic confirmation of receipt of such facsimile, and will be delivered and addressed as follows:
 

(i)                                  if to the Company, to:
 

Capstone Turbine Corporation
21211 Nordhoff Street
Chatsworth, California 91311
Attention: Corporate Counsel
Facsimile: 818.734.5321

 
 

(ii) if to the Holder, at such address or other contact information delivered by the Holder to Company or
as is on the books and records of the Company.

 
The Company shall provide the Holder with prompt written notice of all actions taken pursuant to this Warrant,
including in reasonable detail a description of such action and the reason therefor.  Without limiting the generality of
the foregoing, the Company will give written notice to the Holder (i) immediately upon any adjustment of the
Exercise Price, setting forth in reasonable detail, and certifying, the calculation of such adjustment and (ii) at least
fifteen (15) days prior to the date on which the Company closes its books or takes a record (A) with respect to any
dividend or distribution upon the shares of Common Stock, (B) with respect to any grants, issuances or sales of any
Options, Convertible Securities or rights to purchase stock, warrants, securities or other property to holders of shares
of Common Stock or (C) for determining rights to vote with respect to any Fundamental Transaction, dissolution or
liquidation; provided in each case that such information shall be made known to the public prior to or in conjunction
with such notice being provided to the Holder.  It is expressly understood and agreed that the time of
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exercise specified by the Holder in each Exercise Notice shall be definitive and may not be disputed or challenged by
the Company.
 

9.                                     AMENDMENT AND WAIVER.  Except as otherwise provided herein, the provisions of this
Warrant may be amended or waived and the Company may take any action herein prohibited, or omit to perform any
act herein required to be performed by it, only if the Company has obtained the written consent of the Holder.
 

10.                             GOVERNING LAW; JURISDICTION; JURY TRIAL .  This Warrant shall be governed by
and construed and enforced in accordance with, and all questions concerning the construction, validity, interpretation
and performance of this Warrant shall be governed by, the internal laws of the State of New York, without giving
effect to any choice of law or conflict of law provision or rule (whether of the State of New York or any other
jurisdictions) that would cause the application of the laws of any jurisdictions other than the State of New York. The
Company hereby irrevocably submits to the exclusive jurisdiction of the state and federal courts sitting in The City of
New York, Borough of Manhattan, for the adjudication of any dispute hereunder or in connection herewith or with any
transaction contemplated hereby or discussed herein, and hereby irrevocably waives, and agrees not to assert in any
suit, action or proceeding, any claim that it is not personally subject to the jurisdiction of any such court, that such suit,
action or proceeding is brought in an inconvenient forum or that the venue of such suit, action or proceeding is
improper.  Nothing contained herein shall be deemed to limit in any way any right to serve process in any manner
permitted by law.  Nothing contained herein shall be deemed or operate to preclude the Holder from bringing suit or
taking other legal action against the Company in any other jurisdiction to collect on the Company’s obligations to the
Holder, to realize on any collateral or any other security for such obligations, or to enforce a judgment or other court



ruling in favor of the Holder.  THE COMPANY HEREBY IRREVOCABLY WAIVES ANY RIGHT IT
MAY HAVE, AND AGREES NOT TO REQUEST, A JURY TRIAL FOR THE ADJUDICATION OF ANY
DISPUTE HEREUNDER OR IN CONNECTION WITH OR ARISING OUT OF THIS WARRANT OR ANY
TRANSACTION CONTEMPLATED HEREBY.
 

11.                             DISPUTE RESOLUTION.  In the case of a dispute as to the determination of the Exercise
Price or the arithmetic calculation of the Warrant Shares or fair market value of the Common Stock or Corporate
Event Consideration, as applicable, the Company shall submit the disputed determinations or arithmetic calculations
via facsimile or electronic mail within two (2) Business Days of receipt of the Exercise Notice or other event giving
rise to such dispute, as the case may be, to the Holder.  If the Holder and the Company are unable to agree upon such
determination or calculation of the Exercise Price or the Warrant Shares within three (3) Business Days of such
disputed determination or arithmetic calculation being submitted to the Holder, then the Company shall, within two
(2) Business Days submit via facsimile or electronic mail (a) the disputed determination of the Exercise Price or fair
market value of the Common Stock or Corporate Event Consideration, as applicable, to an independent, reputable
investment bank selected by the Company and approved by the Holder or (b) the disputed arithmetic calculation of
the Warrant Shares to the Company’s independent, outside accountant.  The Company shall cause at its expense the
investment bank or the accountant, as the case may be, to perform the determinations or calculations and notify the
Company and the Holder of the results
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no later than ten (10) Business Days from the time it receives the disputed determinations or calculations.  Such
investment bank’s or accountant’s determination or calculation, as the case may be, shall be binding upon all parties
absent demonstrable error.
 

12.                             REMEDIES, OTHER OBLIGATIONS, BREACHES AND INJUNCTIVE RELIEF .  The
remedies provided in this Warrant shall be cumulative and in addition to all other remedies available under this
Warrant and any other Transaction Documents, at law or in equity (including a decree of specific performance and/or
other injunctive relief), and nothing herein shall limit the right of the Holder to pursue actual damages for any failure
by the Company to comply with the terms of this Warrant.  The Company acknowledges that a breach by it of its
obligations hereunder will cause irreparable harm to the Holder and that the remedy at law for any such breach may be
inadequate.  The Company therefore agrees that, in the event of any such breach or threatened breach, the holder of
this Warrant shall be entitled, in addition to all other available remedies, to an injunction restraining any breach,
without the necessity of showing economic loss and without any bond or other security being required.
 

13.                             TRANSFER.          This Warrant and the Warrant Shares may be offered for sale, sold, transferred,
pledged or assigned without the consent of the Company in accordance with Section 7(a) hereof.
 

14.                             SEVERABILITY; CONSTRUCTION; HEADINGS .  If any provision of this Warrant is
prohibited by law or otherwise determined to be invalid or unenforceable by a court of competent jurisdiction, the
provision that would otherwise be prohibited, invalid or unenforceable shall be deemed amended to apply to the
broadest extent that it would be valid and enforceable, and the invalidity or unenforceability of such provision shall not
affect the validity of the remaining provisions of this Warrant so long as this Warrant as so modified continues to
express, without material change, the original intentions of the parties as to the subject matter hereof and the
prohibited nature, invalidity or unenforceability of the provision(s) in question does not substantially impair the
respective expectations or reciprocal obligations of the parties or the practical realization of the benefits that would
otherwise be conferred upon the parties.  The parties will endeavor in good faith negotiations to replace the prohibited,
invalid or unenforceable provision(s) with a valid provision(s), the effect of which comes as close as possible to that of
the prohibited, invalid or unenforceable provision(s).  This Warrant shall be deemed to be jointly drafted by the
Company and all the Buyers and shall not be construed against any Person as the drafter hereof.  The headings of this
Warrant are for convenience of reference and shall not form part of, or affect the interpretation of, this Warrant.
 

15.     DISCLOSURE.  Upon receipt or delivery by the Company of any notice in accordance with the
terms of this Warrant, unless the Company has in good faith determined that the matters relating to such notice do not
constitute material, nonpublic information relating to the Company or its subsidiaries, the Company shall
contemporaneously with any such receipt or delivery publicly disclose such material, nonpublic information on a
Current Report on Form 8-K or otherwise.  In the event that the Company believes that a notice contains material,
nonpublic information relating to the Company or its subsidiaries, the Company so shall indicate to such Holder
contemporaneously with delivery of such notice, and in the absence of any such
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indication, the Holder shall be allowed to presume that all matters relating to such notice do not constitute material,
nonpublic information relating to the Company or its subsidiaries.
 

16.                             CERTAIN DEFINITIONS.  For purposes of this Warrant, the following terms shall have the
following meanings:
 

(a)        “Affiliate” means, with respect to any Person, any other Person that directly or indirectly
controls, is controlled by, or is under common control with, such Person, it being understood for purposes of this
definition that “control” of a Person means the power directly or indirectly either to vote 10% or more of the stock
having ordinary voting power for the election of directors of such Person or direct or cause the direction of the
management and policies of such Person whether by contract or otherwise.
 

(b)      “Attribution Parties” means, collectively, the following Persons and entities: (i) any
investment vehicle, including, any funds, feeder funds or managed accounts, currently, or from time to time after the
Subscription Date, directly or indirectly managed or advised by the Holder’s investment manager or any of its
Affiliates or principals, (ii) any direct or indirect Affiliates of the Holder or any of the foregoing, (iii) any Person
acting or who could be deemed to be acting as a Group together with the Holder or any of the foregoing and (iv) any
other Persons whose beneficial ownership of the Company’s Common Stock would or could be aggregated with the
Holder’s and the other Attribution Parties for purposes of Section 13(d) of the 1934 Act.  For clarity, the purpose of
the foregoing is to subject collectively the Holder and all other Attribution Parties to the Maximum Percentage.
 

(c)        “Black Scholes Value” means the value of this Warrant based on the Black-Scholes
Option Pricing Model obtained from the “OV” function on Bloomberg determined as of the day immediately
following the first public announcement of the applicable Fundamental Transaction, or, if the Fundamental
Transaction is not publicly announced, the date the Fundamental Transaction is consummated, for pricing purposes
and reflecting (i) a risk-free interest rate corresponding to the U.S. Treasury rate for a period equal to the remaining
term of this Warrant as of such date of request, (ii) an expected volatility equal to 100%, (iii) the underlying price per
share used in such calculation shall be the sum of the price per share being offered in cash, if any, plus the value of
any non-cash consideration, if any, being offered in such Fundamental Transaction, (iv) a remaining option time equal
to the time between the date of the public announcement of the applicable Fundamental Transaction, or, if the
Fundamental Transaction is not publicly announced, the date the Fundamental Transaction is consummated, and the
Expiration Date (v) a zero cost of borrow and (vi) a 360 day annualization factor.
 

(d)     “Bloomberg” means Bloomberg Financial Markets.
 

(e)        “Business Day” means any day other than Saturday, Sunday or other day on which
commercial banks in The City of New York are authorized or required by law to remain closed.
 

(f)        “Change of Control ” means any Fundamental Transaction other than (i) any
reorganization, recapitalization or reclassification of the Common Stock in which holders
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of the Company’s voting power immediately prior to such reorganization, recapitalization or reclassification continue
after such reorganization, recapitalization or reclassification to hold publicly traded securities and, directly or
indirectly, are, in all material respect, the holders of the voting power of the surviving entity (or entities with the
authority or voting power to elect the members of the board of directors (or their equivalent if other than a
corporation) of such entity or entities) after such reorganization, recapitalization or reclassification, (ii) pursuant to a
migratory merger effected solely for the purpose of changing the jurisdiction of incorporation of the Company or
(iii) a merger in connection with a bona fide acquisition by the Company of any Person in which (x) the gross
consideration paid, directly or indirectly, by the Company in such acquisition is not greater than 20% of the
Company’s market capitalization as calculated on the date of the consummation of such merger and (y) such merger
does not contemplate a change to the identity of a majority of the board of directors of the Company. Notwithstanding
anything herein to the contrary, any transaction or series of transaction that, directly or indirectly, results in the
Company or the Successor Entity not having Common Stock or common stock, as applicable, registered under the



1934 Act and listed on an Eligible Market shall be deemed a Change of Control.
 

(g)      “Closing Bid Price” and “Closing Sale Price” means, for any security as of any date, the
last closing bid price and last closing trade price, respectively, for such security on the Principal Market, as reported
by Bloomberg, or, if the Principal Market begins to operate on an extended hours basis and does not designate the
closing bid price or the closing trade price, as the case may be, then the last bid price or the last trade price,
respectively, of such security prior to 4:00:00 p.m., New York time, as reported by Bloomberg, or, if the Principal
Market is not the principal securities exchange or trading market for such security, the last closing bid price or last
trade price, respectively, of such security on the principal securities exchange or trading market where such security is
listed or traded as reported by Bloomberg, or if the foregoing do not apply, the last closing bid price or last trade price,
respectively, of such security in the over-the-counter market on the electronic bulletin board for such security as
reported by Bloomberg, or, if no closing bid price or last trade price, respectively, is reported for such security by
Bloomberg, the average of the bid prices, or the ask prices, respectively, of any market makers for such security as
reported in the OTC Link or “pink sheets” by OTC Markets Group Inc. (formerly Pink OTC Markets Inc.).  If the
Closing Bid Price or the Closing Sale Price cannot be calculated for a security on a particular date on any of the
foregoing bases, the Closing Bid Price or the Closing Sale Price, as the case may be, of such security on such date
shall be the fair market value as mutually determined by the Company and the Holder.  If the Company and the
Holder are unable to agree upon the fair market value of such security, then such dispute shall be resolved pursuant to
Section 11.  All such determinations to be appropriately adjusted for any stock dividend, stock split, stock
combination, reclassification or other similar transaction during the applicable calculation period.
 

(h)      “Common Stock” means (i) the Company’s Common Stock, par value $0.001 per share,
and (ii) any capital stock into which such Common Stock shall have been changed or any capital stock resulting from
a reclassification of such Common Stock.
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(i)          “Convertible Securities” means any stock or securities (other than Options) directly or

indirectly convertible into or exercisable or exchangeable for shares of Common Stock.
 

(j)          “Eligible Market” means The NASDAQ Capital Market, the NYSE MKT LLC, The
NASDAQ Global Select Market, The NASDAQ Global Market or The New York Stock Exchange, Inc.
 

(k)      “Expiration Date” means the date nine (9) months after the Initial Exercisability Date or,
if such date falls on a day other than a Business Day or on which trading does not take place on the Principal Market
(a “Holiday”), the next day that is not a Holiday.
 

(l)          “Fundamental Transaction” means (A) that the Company shall, directly or indirectly,
including through subsidiaries, Affiliates or otherwise, in one or more related transactions, (i) consolidate or merge
with or into (whether or not the Company is the surviving corporation) another Subject Entity, or (ii) sell, assign,
transfer, convey or otherwise dispose of all or substantially all of the properties or assets of the Company or any of its
“significant subsidiaries” (as defined in Rule 1-02 of Regulation S-X) to one or more Subject Entities, or (iii) make, or
allow one or more Subject Entities to make, or allow the Company to be subject to or have its shares of Common
Stock be subject to or party to one or more Subject Entities making, a purchase, tender or exchange offer that is
accepted by the holders of at least either (x) 50% of the outstanding shares of Common Stock, (y) 50% of the
outstanding shares of Common Stock calculated as if any shares of Common Stock held by all Subject Entities making
or party to, or Affiliated with any Subject Entities making or party to, such purchase, tender or exchange offer were
not outstanding; or (z) such number of shares of Common Stock such that all Subject Entities making or party to, or
Affiliated with any Subject Entity making or party to, such purchase, tender or exchange offer, become collectively the
beneficial owners (as defined in Rule 13d-3 under the 1934 Act) of at least 50% of the outstanding shares of Common
Stock, or (iv) consummate a stock purchase agreement or other business combination (including, without limitation, a
reorganization, recapitalization, spin-off or scheme of arrangement) with one or more Subject Entities whereby all such
Subject Entities, individually or in the aggregate, acquire, either (x) at least 50% of the outstanding shares of Common
Stock, (y) at least 50% of the outstanding shares of Common Stock calculated as if any shares of Common Stock held
by all the Subject Entities making or party to, or Affiliated with any Subject Entity making or party to, such stock
purchase agreement or other business combination were not outstanding; or (z) such number of shares of Common
Stock such that the Subject Entities become collectively the beneficial owners (as defined in Rule 13d-3 under the
1934 Act) of at least 50% of the outstanding shares of Common Stock, or (v) reorganize, recapitalize or reclassify its
shares of Common Stock, (B) that the Company shall, directly or indirectly, including through subsidiaries, Affiliates



or otherwise, in one or more related transactions, allow any Subject Entity individually or the Subject Entities in the
aggregate to be or become the “beneficial owner” (as defined in Rule 13d-3 under the 1934 Act), directly or indirectly,
whether through acquisition, purchase, assignment, conveyance, tender, tender offer, exchange, reduction in
outstanding shares of Common Stock, merger, consolidation, business combination, reorganization, recapitalization,
spin-off, scheme of arrangement, reorganization, recapitalization or reclassification or otherwise in any manner
whatsoever, of either (x) at least 50% of the
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aggregate ordinary voting power represented by issued and outstanding shares of Common Stock, (y) at least 50% of
the aggregate ordinary voting power represented by issued and outstanding shares of Common Stock not held by all
such Subject Entities as of the Subscription Date calculated as if any shares of Common Stock held by all such Subject
Entities were not outstanding, or (z) a percentage of the aggregate ordinary voting power represented by issued and
outstanding shares of Common Stock or other equity securities of the Company sufficient to allow such Subject
Entities to effect a statutory short form merger or other transaction requiring other stockholders of the Company to
surrender their Common Stock without approval of the stockholders of the Company or (C) directly or indirectly,
including through subsidiaries, Affiliates or otherwise, in one or more related transactions, the issuance of or the
entering into any other instrument or transaction structured in a manner to circumvent, or that circumvents, the intent
of this definition in which case this definition shall be construed and implemented in a manner otherwise than in strict
conformity with the terms of this definition to the extent necessary to correct this definition or any portion of this
definition which may be defective or inconsistent with the intended treatment of such instrument or transaction.
 

(m)  “Group” means a “group” as that term is used in Section 13(d) of the 1934 Act and as
defined in Rule 13d-5 thereunder.
 

(n)      “Options” means any rights, warrants or options to subscribe for or purchase shares of
Common Stock or Convertible Securities.
 

(o)      “Parent Entity” of a Person means an entity that, directly or indirectly, controls the
applicable Person, including such entity whose common stock or equivalent equity security is quoted or listed on an
Eligible Market (or, if so elected by the Holder, any other market, exchange or quotation system), or, if there is more
than one such Person or such entity, the Person or such entity designated by the Holder or in the absence of such
designation, such Person or entity with the largest public market capitalization as of the date of consummation of the
Fundamental Transaction.
 

(p)      “Person” means an individual, a limited liability company, a partnership, a joint venture, a
corporation, a trust, an unincorporated organization, any other entity and a government or any department or agency
thereof.
 

(q)      “Principal Market” means The NASDAQ Capital Market.
 

(r)         “Required Holders” means the holders of the Warrants representing at least a majority of
the shares of Common Stock underlying the Warrants then outstanding.
 

(s)        “Subject Entity” means any Person, Persons or Group or any Affiliate or associate of any
such Person, Persons or Group.
 

(t)         “Successor Entity” means one or more Person or Persons (or, if so elected by the Holder,
the Company or Parent Entity) formed by, resulting from or surviving any Fundamental Transaction or one or more
Person or Persons (or, if so elected by the Holder, the
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Company or the Parent Entity) with which such Fundamental Transaction shall have been entered into.
 

(u)      “Trading Day” means any day on which the Common Stock is traded on the Principal
Market, or, if the Principal Market is not the principal trading market for the Common Stock, then on the principal
securities exchange or securities market on which the Common Stock is then traded.



 
(v)      “Transaction Documents” means any agreement entered into by and between the

Company and the Holder, as applicable.
 

(w)  “Weighted Average Price ” means, for any security as of any date, the dollar volume-
weighted average price for such security on the Principal Market during the period beginning at 9:30:01 a.m., New
York time (or such other time as the Principal Market publicly announces is the official open of trading), and ending
at 4:00:00 p.m., New York time (or such other time as the Principal Market publicly announces is the official close of
trading), as reported by Bloomberg through its “Volume at Price” function or, if the foregoing does not apply, the
dollar volume-weighted average price of such security in the over-the-counter market on the electronic bulletin board
for such security during the period beginning at 9:30:01 a.m., New York time (or such other time as such market
publicly announces is the official open of trading), and ending at 4:00:00 p.m., New York time (or such other time as
such market publicly announces is the official close of trading), as reported by Bloomberg, or, if no dollar volume-
weighted average price is reported for such security by Bloomberg for such hours, the average of the highest Closing
Bid Price and the lowest closing ask price of any of the market makers for such security as reported in the OTC Link
or “pink sheets” by OTC Markets Group Inc. (formerly Pink OTC Markets Inc.).  If the Weighted Average Price
cannot be calculated for a security on a particular date on any of the foregoing bases, the Weighted Average Price of
such security on such date shall be the fair market value as mutually determined by the Company and the Holder.  If
the Company and the Holder are unable to agree upon the fair market value of such security, then such dispute shall
be resolved pursuant to Section 11 with the term “Weighted Average Price” being substituted for the term “Exercise
Price.” All such determinations shall be appropriately adjusted for any stock dividend, stock split, stock combination,
reclassification or other similar transaction during the applicable calculation period.
 

[Signature Page Follows]
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IN WITNESS WHEREOF,  the Company has caused this Pre-funded Series B Warrant to Purchase Common

Stock to be duly executed as of the Issuance Date set out above.
 
 

CAPSTONE TURBINE CORPORATION
  
  

By:___________________________
Name:
Title:

 

 
EXHIBIT A

 
EXERCISE NOTICE

 
TO BE EXECUTED BY THE REGISTERED HOLDER TO EXERCISE THIS
PRE-FUNDED SERIES B WARRANT TO PURCHASE COMMON STOCK

 
 

CAPSTONE TURBINE CORPORATION
 

The undersigned holder (the “Holder”) hereby exercises the right to purchase _________________ of the shares of
Common Stock (“Warrant Shares”) of Capstone Turbine Corporation, a company organized under the laws of Delaware (the
“Company”), evidenced by the attached Pre-funded Series B Warrant to Purchase Common Stock (the “Warrant”). 
Capitalized terms used herein and not otherwise defined shall have the respective meanings set forth in the Warrant.
 

1.  Form of Exercise Price.  The Holder intends that payment of the Exercise Price shall be made as:
 

____________a “Cash Exercise” with respect to _________________ Warrant Shares; and/or
 

____________a “Cashless Exercise” with respect to _______________ Warrant Shares.
 



2.  Payment of Exercise Price .  In the event that the Holder has elected a Cash Exercise with respect to
some or all of the Warrant Shares to be issued pursuant hereto, the Holder shall pay the Aggregate Exercise Price in
the sum of $___________________ to the Company in accordance with the terms of the Warrant.
 

3 .         Representations and Warranties.  By its delivery of this Exercise Notice, the undersigned represents
and warrants to the Company that in giving effect to the exercise evidenced hereby the holder will not beneficially
own in excess of the number of shares of Common Stock (determined in accordance with Section 13(d) of the
Securities Exchange Act of 1934) permitted to be beneficially owned under Section 1(f) of the Warrant.
 

4 .         Delivery of Warrant Shares .  The Company shall deliver to the Holder, or its designee or agent as
specified below, __________ Warrant Shares in accordance with the terms of the Warrant.  Delivery shall be made to
Holder, or for its benefit, as follows:
 

o       Check here if requesting delivery as a certificate to the following name and to the following address:
 
 

Issue to:
  
  
 

 

o       Check here if requesting delivery by Deposit/Withdrawal at Custodian as follows:
 

DTC Participant:
DTC Number:
Account Number:
  

 
Date: _____________ __, ________

 
  
Name of Registered Holder
 
 
By:

Name:
Title:

 
 

Tax ID:____________________________
Facsimile:__________________________
E-mail Address:_____________________

 

 
ACKNOWLEDGMENT

 
The Company hereby acknowledges this Exercise Notice and hereby directs Computershare Inc. to issue the

above indicated number of shares of Common Stock on or prior to the applicable Share Delivery Date.
 

CAPSTONE TURBINE CORPORATION
   
  

 
 

By:________________________________
Name:
Title:



 



Exhibit 5
 

511 Union Street, Suite 2700
P.O. Box 198966
Nashville, TN 37219-8966

615.244.6380
615.244.6804
wallerlaw.com

main
fax
 

 
 
 
 

April 19, 2016
 
 

CAPSTONE TURBINE CORPORATION
21211 Nordhoff Street
Chatsworth, CA 91311
 

Re:                           Registration Statement on Form S-3 (No. 333-203431)
 
Ladies and Gentlemen:
 

We have acted as counsel to Capstone Turbine Corporation, a Delaware corporation (the “Company”), in connection
with the public offering by the Company of up to 2,700,000 shares (the “Shares”) of its common stock, par value $0.001 per
share (“Common Stock”), Series A warrants to purchase up to 4,107,500 shares of Common Stock (“Series A Warrants”),
Series B warrants to purchase up to 5,515,000 shares of Common Stock (“Series B Warrants” and, together with the Series A
Warrants, the “Warrants”) and up to 9,622,500 shares of Common Stock issuable upon exercise of the Warrants (the “Warrant
Shares” and, together with the Shares and the Warrants, the “Securities”). The Securities have been registered pursuant to a
Registration Statement on Form S-3 (Registration Number 333-203431) (the “Registration Statement”) under the Securities Act
of 1933, as amended (the “Securities Act”), a related prospectus, dated as of June 23, 2015 (the “Prospectus”), and a prospectus
supplement, to be dated as of April 19, 2016 (the “Prospectus Supplement”). The Shares and the Warrants are to be issued
pursuant to an underwriting agreement, dated as of April 19, 2016 (the “Underwriting Agreement”), with Oppenheimer & Co.
Inc., as sole book-running manager, and Rodman & Renshaw, a unit of H.C. Wainwright & Co., LLC, as co-manager.
 

In connection with this opinion, we have examined and relied upon such records, documents and other instruments as
in our judgment are necessary and appropriate in order to express the opinions hereinafter set forth and have assumed the
genuineness of all signatures, the authenticity of all documents submitted to us as originals and the conformity to original
documents of all documents submitted to us as certified or photostatic copies.
 

Based upon the foregoing, we are of the opinion that:
 

(i)                                  the Shares, when issued and delivered against payment therefor in accordance with the Underwriting
Agreement, will be duly and validly issued and fully paid and non-assessable;

 
(ii)                              the Warrants, when issued and delivered against payment therefor in accordance with the Underwriting

Agreement, will constitute valid, binding and enforceable obligations of the Company; and
 

(iii)                          the Warrant Shares, when issued and delivered against payment of the applicable exercise price in accordance
with the terms of the Warrants, will be duly and validly issued and fully paid and non-assessable.

 

 
The opinion expressed in clause (ii) above with respect to the valid and binding nature of obligations may be limited by

bankruptcy, insolvency, fraudulent conveyance, reorganization, moratorium and other similar laws relating to or affecting
creditors’ rights generally and general principles of equity.
 

We hereby consent to the filing of this opinion with the Securities and Exchange Commission (the “SEC”) as Exhibit 5
to the Registration Statement. We also consent to the reference to this firm under the caption “Legal Matters” in the Prospectus
and the Prospectus Supplement. This consent is not to be construed as an admission that we are a party whose consent is
required to be filed with the Registration Statement under the provisions of the Securities Act or the rules and regulations of the
SEC promulgated thereunder.
 
 

Very truly yours,
  
  

/s/ Waller Lansden Dortch & Davis, LLP
 



Exhibit 99.1
 

Capstone Turbine Corporation Announces Pricing of $14.3 Million Offering of Common Stock and
Warrants
 

CHATSWORTH, Calif., April 19, 2016 (GLOBE NEWSWIRE) -- Capstone Turbine Corporation
(www.capstoneturbine.com) (Nasdaq: CPST), the world’s leading clean technology manufacturer of microturbine
energy systems, announced today that it has entered into an underwriting agreement to sell in a public offering
2,700,000 shares of the Company’s common stock (“Common Stock”) and pre-funded Series B warrants to
purchase up to 5,515,000 shares of Common Stock, which will be offered in lieu of Common Stock to those
purchasers whose purchase of Common Stock in the offering otherwise would result in the purchaser beneficially
owning more than 4.99% of the Company’s outstanding common stock following the completion of the offering (the
“Series B Warrants”).  Also included in the offering are Series A warrants to purchase 4,107,500 shares of Common
Stock (the “Series A Warrants”  and, together with the Series B Warrants, the “ Warrants”).
 

Every two shares of Common Stock will be sold with one Series A Warrant to purchase one share of
Common Stock at a collective negotiated price of $3.50. Every two Series B Warrants will be sold with one Series A
Warrant to purchase one share of Common Stock at a collective negotiated price of $3.48. The shares of Common
Stock or Series B Warrants, as applicable, and the Series A Warrants are immediately separable and will be issued
separately, but will be purchased together.
 

Each Series A Warrant will have an initial exercise price of $2.55 per share of Common Stock, will be
exercisable beginning six months after the issuance date and will expire five years after the first day they are
exercisable. Each Series B Warrant will have a nominal exercise price of $0.01 per share of Common Stock, will be
exercisable upon issuance.
 

The gross proceeds to the Company from the offering are expected to be approximately $14.3 million, and
the net proceeds to the Company from the offering, after deducting the underwriting discount and commissions and
other estimated offering expenses, are expected to be approximately $13.1 million. The Company intends to use the
proceeds from the offering to fund general working capital requirements and for other general corporate purposes.
The offering is expected to close on or about April 22, 2016, subject to the satisfaction of customary closing
conditions.
 

Oppenheimer & Co. Inc. is acting as the sole book-runner for the offering, and Rodman & Renshaw, a unit
of H.C. Wainwright & Co., LLC, is acting as a co-manager for the offering.
 

Darren Jamison, President and Chief Executive Officer of Capstone Turbine, said, “Strengthening our
balance sheet has been an area of focus as we continue to execute on our three-pronged plan to reduce operating
expenses, diversify and increase revenue, and improve gross margins.”
 

The Common Stock and the Warrants are being offered pursuant to the Company’s effective shelf
registration statement on Form S-3 (Registration No. 333-203431). The offering will be made only by means of a
prospectus supplement and accompanying base prospectus. When available, copies of the final prospectus
supplement and accompanying base prospectus related to the offering (the “Offering Documents”) may be obtained
from the Securities and Exchange Commission’s website at http://www.sec.gov. When available, electronic copies
of the Offering Documents may also be obtained from Oppenheimer & Co. Inc., 85 Broad Street, 26th Floor, New
York, NY 10004, Attn: Syndicate Prospectus Department, by calling (212) 667-8563, or by email to
EquityProspectus@opco.com. Before you invest, you should read the Offering Documents and other related
documents incorporated by reference therein.
 

 
This press release does not constitute an offer to sell or the solicitation of offers to buy any securities of the

Company, and shall not constitute an offer, solicitation or sale of any security in any state or jurisdiction in which
such offer, solicitation or sale would be unlawful prior to registration or qualification under the securities laws of any
such state or jurisdiction.
 
About Capstone Turbine Corporation
 

Capstone Turbine Corporation (www.capstoneturbine.com) (Nasdaq: CPST) is the world’s leading producer
of low-emission microturbine systems and was the first to market commercially viable microturbine energy products.
Capstone has shipped approximately 8,700 Capstone Microturbine systems to customers worldwide. These award-
winning systems have logged millions of documented runtime operating hours. Capstone is a member of the U.S.
Environmental Protection Agency’s Combined Heat and Power Partnership, which is committed to improving the
efficiency of the nation’s energy infrastructure and reducing emissions of pollutants and greenhouse gases. A UL-
Certified ISO 9001:2008 and ISO 14001:2004 certified company, Capstone is headquartered in the Los Angeles



area with sales and/or service centers in the New York Metro Area, United Kingdom, Mexico City, Shanghai and
Singapore.
 

The Capstone Turbine Corporation logo is available at: http://www.globenewswire.com/newsroom/prs/?
pkgid=6212.
 

This press release contains “forward-looking statements,” as that term is used in the federal securities laws,
about the offering, including our intended use of the proceeds therefrom, reducing operating expenses, diversifying
and increasing revenue, and improving gross margin. Forward-looking statements may be identified by words such
as “expects,” “objective,” “intend,” “targeted,” “plan” and similar phrases. These forward-looking statements are
subject to market and other conditions and numerous other assumptions, risks and uncertainties, including those
described in Capstone’s filings with the Securities and Exchange Commission, that may cause the offering not to be
completed or that may otherwise cause Capstone’s actual results to be materially different from any future results
expressed or implied in such statements. Capstone cautions readers not to place undue reliance on these forward-
looking statements, which speak only as of the date of this release. Capstone undertakes no obligation, and
specifically disclaims any obligation, to release any revisions to any forward-looking statements to reflect events or
circumstances after the date of this release or to reflect the occurrence of unanticipated events.
 

“Capstone” and “Capstone MicroTurbine” are registered trademarks of Capstone Turbine Corporation. All
other trademarks mentioned are the property of their respective owners.
 
CONTACT:      Capstone Turbine Corporation

Investor and investment media inquiries:
818-407-3628
ir@capstoneturbine.com

 
INVESTORS:
Dian Griesel Int’l
Cheryl Schneider
212-825-3210
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Exhibit 99.2
 

RISK FACTORS
 
The following are risk factors that could affect the business, financial condition, results of operations, and cash flows of Capstone Turbine
Corporation (the “Company” or “we”). These risk factors should be considered in connection with evaluating the forward-looking
statements contained in our filings with the Securities and Exchange Commission (the “SEC”) because these factors could cause actual
results and conditions to differ materially from those projected in forward-looking statements. Before you invest in our securities, you
should know that making such an investment involves some risks, including the risks described below. Additional risks of which we may
not be aware or that we currently believe are immaterial may also impair our business operations or our stock price. If any of the risks
actually occur, our business, financial condition, results of operations or cash flow could be negatively affected. In that case, the trading
price of our common stock could decline, and you may lose all or part of your investment. In assessing these risks, investors should also
refer to the other information contained or incorporated by reference into our filings with the SEC.
 
Our operating history is characterized by net losses. We anticipate further losses and we may never become profitable.
 
Since inception, we have incurred annual operating losses. We expect this trend to continue until such time that we can sell a sufficient
number of units and achieve a cost structure to become profitable. Our business is such that we have relatively few customers and limited
repeat business. As a result, we may not maintain or increase revenue. We may not have adequate cash resources to reach the point of
profitability, and we may never become profitable. Even if we do achieve profitability, we may be unable to increase our sales and sustain
or increase our profitability in the future.
 
We may be unable to fund our future operating requirements, which could force us to curtail our operations.
 
To the extent that the funds we now have on hand are insufficient to fund our future operating requirements, we would need to raise
additional funds, through further public or private equity or debt financings depending upon prevailing market conditions. These
financings may not be available or, if available, may be on terms that are not favorable to us and could result in dilution to our
stockholders and reduction of the trading price of our stock. The state of worldwide capital markets could also impede our ability to raise
additional capital on favorable terms or at all. If adequate capital were not available to us, we likely would be required to significantly
curtail our operations or possibly even cease our operations.
 
We maintain two Credit and Security Agreements (the “Credit Agreements”), with Wells Fargo Bank, National Association, (“Wells
Fargo”), that provide us with a credit facility up to $20.0 million in the aggregate. At December 31, 2015, we had $9.6 million in
borrowings outstanding under this line of credit. Under this credit facility, we are required to satisfy specified financial and restrictive
covenants. Failure to comply with these covenants could cause an event of default which, if not cured or waived, could require us to repay
substantial indebtedness immediately or allow Wells Fargo to terminate the credit facility. In addition, we have pledged our accounts
receivable, inventories, equipment, patents and other assets as collateral under the Credit Agreements which would be subject to seizure
by Wells Fargo if we were in default and unable to repay the indebtedness.
 
Several times since entering into the Credit Agreements, we have not been in compliance with certain covenants under the Credit
Agreements. In connection with each event of noncompliance, Wells Fargo waived the event of default and, on several occasions, we
amended the Credit Agreements in response to the default. As of September 30, 2015, we were not in compliance with the annual net
income financial covenant contained in the Credit Agreements, as amended. On November 2, 2015, we
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received from Wells Fargo a waiver of such noncompliance. If we had not obtained the default waivers, or if we are ever again in
noncompliance, we would not be able to draw additional funds under the credit facility. The Credit Agreements also define an event of
default to include a material adverse effect on our business, as determined by Wells Fargo. An event of default for this or any other reason,
if not waived, would have a material adverse effect on the Company.
 
Our obligations under the credit facility could have important consequences, including the following:
 

·                  We may have difficulty obtaining additional financing at favorable interest rates to meet our requirements for operations, capital
expenditures, general corporate or other purposes.

 
·                  We will be required to dedicate a substantial portion of our cash flow to the payment of principal and interest on indebtedness,

which will reduce the amount of funds available for operations, capital expenditures and future acquisitions.
 
·                  We may be required to repay our indebtedness immediately if we default on any of the numerous financial or other restrictive

covenants contained in the Credit Agreements. It is not certain whether we will have, or will be able to obtain, sufficient funds to
make these accelerated payments. If any outstanding indebtedness under the credit facility is accelerated, our assets may not be
sufficient to repay such indebtedness.

 
If we are unable to either substantially improve our operating results or obtain additional financing, we may be unable to
continue as a going concern.
 
Should we be unable to execute our plans to build sales and margins while controlling costs, we may be unable to continue as a going
concern on a longer-term basis. In particular, we must generate positive cash flow from operations and net income and otherwise improve
our results of operations substantially on a longer-term basis. Our available cash and proceeds from future financings, if any, that we may



be able to obtain, may not be sufficient to fund our operating expenses, capital expenditures and other cash requirements. Any such lack of
funds would affect our ability to continue as a going concern. These events and circumstances could have a material adverse effect on our
ability to raise additional capital and on the market value of our common stock and our ability to maintain a credit facility acceptable to
the Company. Moreover, should we experience a cash shortage that requires us to curtail or cease our operations, or should we be unable
to continue as a going concern, you could lose all or part of your investments in our securities.
 
If we fail to meet all applicable Nasdaq Capital Market requirements and Nasdaq determines to delist our common stock, the
delisting could adversely affect the market liquidity of our common stock, impair the value of your investment and adversely
affect our ability to raise needed funds.
 
Our common stock is listed on the Nasdaq Capital Market. In order to maintain that listing, we must satisfy minimum financial and other
requirements. On December 19, 2014, when our common stock was listed on the Nasdaq Global Market, we received a notice from the
Nasdaq Listing Qualifications Department stating that, for 30 consecutive business days preceding the notice date, the closing bid price
for our common stock had been below the minimum $1.00 per share requirement for continued listing on the Nasdaq Global Market as set
forth in Nasdaq Listing Rule 5450(a)(1). On June 22, 2015, we transferred the listing of our common stock from the Nasdaq Global
Market to the Nasdaq Capital Market and were afforded an additional 180-day grace period to regain compliance with the minimum bid
price requirement. We subsequently regained compliance with the minimum bid price requirement by effecting a 1-for-20 reverse stock
split. However, there can be no assurance that we will be able to comply with the continued listing standards in the future.
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If we fail to meet all applicable Nasdaq Capital Market requirements in the future and Nasdaq determines to delist our common stock, the
delisting could adversely affect the market liquidity of our common stock and adversely affect our ability to obtain financing for the
continuation of our operations. This delisting could also impair the value of your investment.
 
Adverse economic conditions may have an impact on our business and financial condition, including some effects we may not be
able to predict.
 
Adverse economic conditions may prevent our customers from purchasing our products or delay their purchases, which would adversely
affect our business, financial condition and results of operations. In addition, our ability to access the capital markets may be severely
restricted or made very expensive at a time when we need, or would like, to do so, which could have a material adverse impact on our
liquidity and financial resources. Certain industries in which our customers do business and certain geographic areas have been and could
continue to be adversely affected by adverse economic conditions.
 
The current geopolitical instability in Russia and Ukraine and related sanctions by the U.S. government against certain companies
and individuals may hinder our ability to conduct business with potential or existing customers and vendors in these countries.
 
We derived approximately 1% and 11% of our revenue from Russia during the nine months ending December 31, 2015 and the 2015
fiscal year, respectively. The continuation or escalation of the current geopolitical instability in Russia and Ukraine could negatively
impact our operations, sales, and future growth prospects in that region. Recently, the U.S. government imposed sanctions through several
executive orders restricting U.S. companies from conducting certain oil and gas production related business activities with specified
Russian and Ukrainian individuals and companies and requiring export licenses for certain of such activities. While we believe that the
executive orders currently do not preclude us from conducting business with our current customers in Russia, the sanctions imposed by
the U.S. government could be expanded in the future to restrict us from engaging with them. If we are unable to conduct business with
new or existing customers or pursue opportunities in Russia or Ukraine or elsewhere, our business, including revenue, profitability and
cash flows, could be materially adversely affected. If we are unable to conduct business with certain vendors, our operations in Russia and
Ukraine could be materially adversely affected.
 
We have substantial accounts receivable, and increased bad debt expense or delays in collecting accounts receivable could have a
material adverse effect on our cash flows and results of operations.
 
Our accounts receivable balance, net of allowances, was $13.9 million, $13.1 million and $28.0 million as of December 31, 2015, March
31, 2015 and March 31, 2014, respectively. Days sales outstanding in accounts receivable (DSO) as of December 31, 2015 was 59 days,
compared to 40 days at the end of our 2015 fiscal year and 70 days at the end of our 2014 fiscal year. We recorded bad debt expense of
$10.1 million and $0.2 million during the 2015 fiscal year and 2014 fiscal year, respectively. No assurances can be given that future bad
debt expense will not increase above current operating levels. Increased bad debt expense or delays in collecting accounts receivable
could have a material adverse effect on cash flows and results of operations.
 
Loss of a significant customer could have a material adverse effect on our results of operations.
 
E-Finity Distributed Generation, LLC (“E-Finity”), one of the Company’s domestic distributors, Horizon Power Systems (“Horizon”),
one of the Company’s domestic distributors, Optimal Group
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Australia Pty Ltd (“Optimal”), one of the Company’s Australian distributors, accounted for 16%, 11% and 10% of revenue, respectively,
for the nine months ended December 31, 2015. Additionally, Dtc Soluciones Inmobiliarias S.A. de C.V. (“DTC”), one of the Company’s
Mexican distributors, E-Finity, RSP Systems (“RSP”), one of the Company’s domestic distributors, and Serba Dinamik Sdn Bhd



(“Serba”), one of the Company’s Malaysian distributors, accounted for 19%, 16%, 16% and 11%, respectively, of net accounts receivable
as of December 31, 2015. The loss of E-Finity, Horizon, Optimal, DTC, RSP, Serba or any other significant customers could adversely
affect our results of operations.
 
Impairment charges on our long-lived assets, including intangible assets with finite lives, would adversely affect our financial
position and results of operations.
 
We evaluate the carrying value of long-lived assets, including intangible assets with finite lives, for impairment whenever events or
changes in circumstances indicate that the carrying value of such assets may not be recoverable. To determine whether impairment has
occurred, we compare the undiscounted cash flows of the long-lived asset group with its carrying value. The estimation of future cash
flows requires significant estimates of factors that include future sales growth, gross margin performance, including our estimates of
reductions in our direct material costs, and reductions in operating expenses. If our sales growth, gross margin performance or other
estimated operating results are not achieved at or above our forecasted level, or inflation exceeds our forecast, the carrying value of our
asset group may prove to be unrecoverable and we may incur impairment charges in the future. In addition, significant and unanticipated
changes in circumstances, such as significant adverse changes in business climate, unanticipated competition, loss of key customers or
changes in technology or markets, could require a charge for impairment that can materially and adversely affect our reported net loss and
our stockholders’ equity.
 
A sustainable market for microturbines may never develop or may take longer to develop than we anticipate which would
adversely affect our results of operations.
 
Our products represent an emerging market, and we do not know whether our targeted customers will accept our technology or will
purchase our products in sufficient quantities to allow our business to grow. To succeed, demand for our products must increase
significantly in existing markets, and there must be strong demand for products that we introduce in the future. If a sustainable market fails
to develop or develops more slowly than we anticipate, we may be unable to recover the losses we have incurred to develop our products,
we may have further impairment of assets, and we may be unable to meet our operational expenses. The development of a sustainable
market for our systems may be hindered by many factors, including some that are out of our control. Examples include:
 

·             consumer reluctance to try a new product;
 
·             regulatory requirements;
 
·             the cost competitiveness of our microturbines;
 
·             costs associated with the installation and commissioning of our microturbines;
 
·             maintenance and repair costs associated with our microturbines;
 
·             the future costs and availability of fuels used by our microturbines;
 
·             economic downturns and reduction in capital spending;
 
·             consumer perceptions of our microturbines’ safety and quality;
 
·             the emergence of newer, more competitive technologies and products; and
 
·             decrease in domestic and international incentives.
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Our operating results are dependent, in large part, upon the successful commercialization of our products. Failure to produce our
products as scheduled and budgeted would materially and adversely affect our business and financial condition.
 
We cannot be certain that we will deliver ordered products in a timely manner. Any reliability or quality issues that may arise with our
products could prevent or delay scheduled deliveries or adversely impact the performance of our products. Any such delays or costs could
significantly impact our business, financial condition and operating results.
 
We may not be able to produce our products on a timely basis if we fail to correctly anticipate product supply requirements or if
we suffer delays in production resulting from issues with our suppliers. Our suppliers may not supply us with a sufficient amount
of components or components of adequate quality, or they may provide components at significantly increased prices.
 
Some of our components are currently available only from a single source or limited sources. We may experience delays in production if
we fail to identify alternative suppliers, or if any parts supply is interrupted, each of which could materially adversely affect our business
and operations. In order to reduce manufacturing lead times and ensure adequate component supply, we enter into agreements with certain
suppliers that allow them to procure inventories based upon criteria defined by us. If we fail to anticipate customer demand properly, an
oversupply of parts could result in excess or obsolete inventories, which could adversely affect our business. Additionally, if we fail to
correctly anticipate our internal supply requirements, an undersupply of parts could limit our production capacity. Our inability to meet
volume commitments with suppliers could affect the availability or pricing of our parts and components. A reduction or interruption in
supply, a significant increase in price of one or more components or a decrease in demand of products could materially adversely affect
our business and operations and could materially damage our customer relationships. Financial problems of suppliers on whom we rely



could limit our supply of components or increase our costs. Also, we cannot guarantee that any of the parts or components that we
purchase will be of adequate quality or that the prices we pay for the parts or components will not increase. Inadequate quality of products
from suppliers could interrupt our ability to supply quality products to our customers in a timely manner. Additionally, defects in materials
or products supplied by our suppliers that are not identified before our products are placed in service by our customers could result in
higher warranty costs and damage to our reputation. We also outsource certain of our components internationally. As a result of
outsourcing internationally, we may be subject to delays in delivery because of regulations associated with the import/export process,
delays in transportation or regional instability.
 
Our results of operations could be materially and adversely affected by risks related to cyber security threats.
 
As a manufacturer of high technology commercial products, we face cyber security threats, as well as the potential for business
disruptions associated with information technology failures or cyber security attacks. We routinely experience cyber security threats,
threats to our information technology infrastructure and attempts to gain access to our sensitive information. Because of the evolving
nature of these security threats, the impact of any future incident cannot be predicted. The occurrence of any of these events could
adversely affect our results of operations, the services we provide to customers, the competitive advantages derived from our research and
development efforts, the usefulness of our products and services, our reputation or our stock price.
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We have significant tax assets, usage of which may be subject to limitations in the future.
 
At March 31, 2015, we had federal and state net operating loss carryforwards of approximately $626 million and $203 million,
respectively, which may be utilized to reduce future taxable income, subject to limitations under Section 382 of the Internal Revenue Code
of 1986 (the “Code”). These deferred tax assets have been fully offset by a valuation allowance. Any subsequent accumulations of
common stock ownership leading to a change of control under Section 382 of the Code, including through sales of stock by large
stockholders, all of which are outside of our control, could limit and defer our ability to utilize our net operating loss carryforwards to
offset future federal income tax liabilities.
 
Our success depends in significant part upon the continuing service of management and key employees.
 
Our success depends in significant part upon the continuing service of our executive officers, senior management and sales and technical
personnel. The failure of our personnel to execute our strategy or our failure to retain management and personnel could have a material
adverse effect on our business. Our success will be dependent on our continued ability to attract, retain and motivate highly skilled
employees. There can be no assurance that we can do so.
 
Our internal control systems rely on people trained in the execution of the controls. Loss of these people or our inability to replace them
with similarly skilled and trained individuals or new processes in a timely manner could adversely impact our internal control
mechanisms.
 
We may not be able to effectively manage our growth, expand our production capabilities or improve our operational, financial
and management information systems, which would impair our results of operations.
 
If we are successful in executing our business plan, we will experience growth in our business that could place a significant strain on our
business operations, management and other resources. Our ability to manage our growth will require us to expand our production
capabilities, continue to improve our operational, financial and management information systems, and to motivate and effectively manage
our employees. We cannot provide assurance that our systems, procedures and controls or financial resources will be adequate, or that our
management will keep pace with this growth. We cannot provide assurance that our management will be able to manage this growth
effectively.
 
Product quality expectations may not be met, causing slower market acceptance or warranty cost exposure.
 
In order to achieve our goal of improving the quality and lowering the total costs of ownership of our products, we may require
engineering changes. Such improvement initiatives may render existing inventories obsolete or excessive. Despite our continuous quality
improvement initiatives, we may not meet customer expectations. Any significant quality issues with our products could have a material
adverse effect on our rate of product adoption, results of operations, financial condition and cash flow. Moreover, as we develop new
configurations for our microturbines and as our customers place existing configurations in commercial use, our products may perform
below expectations. Any significant performance below expectations could adversely affect our operating results, financial condition and
cash flow and affect the marketability of our products.
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We sell our products with warranties. There can be no assurance that the provision for estimated product warranty will be sufficient to
cover our warranty expenses in the future. We cannot ensure that our efforts to reduce our risk through warranty disclaimers will
effectively limit our liability. Any significant incurrence of warranty expense in excess of estimates could have a material adverse effect
on our operating results, financial condition and cash flow. Further, we have at times undertaken programs to enhance the performance of
units previously sold. These enhancements have at times been provided at no cost or below our cost. If we choose to offer such programs
again in the future, such actions could result in significant costs.
 



We operate in a highly competitive market among competitors who have significantly greater resources than we have and we may
not be able to compete effectively.
 
Capstone microturbines compete with several technologies, including reciprocating engines, fuel cells and solar power. Competing
technologies may receive certain benefits, like governmental subsidies or promotion, or be able to offer consumer rebates or other
incentives that we cannot receive or offer to the same extent. This could enhance our competitors’ abilities to fund research, penetrate
markets or increase sales. We also compete with other manufacturers of microturbines.
 
Our competitors include several well-known companies with histories of providing power solutions. They have substantially greater
resources than we do and have established worldwide presence. Because of greater resources, some of our competitors may be able to
adapt more quickly to new or emerging technologies and changes in customer requirements, to devote greater resources to the promotion
and sale of their products than we can or lobby for governmental regulations and policies to create competitive advantages vis-à-vis our
products. We believe that developing and maintaining a competitive advantage will require continued investment by us in product
development and quality, as well as attention to product performance, our product prices, our conformance to industry standards,
manufacturing capability and sales and marketing. In addition, current and potential competitors have established or may in the future
establish collaborative relationships among themselves or with third parties, including third parties with whom we have business
relationships. Accordingly, new competitors or alliances may emerge and rapidly acquire significant market share.
 
Overall, the market for our products is highly competitive and is changing rapidly. We believe that the primary competitive factors
affecting the market for our products, including some that are outside of our control, include:
 

·             name recognition, historical performance and market power of our competitors;
 
·             product quality and performance;
 
·             operating efficiency;
 
·             product price;
 
·             availability, price and compatibility of fuel;
 
·             development of new products and features; and
 
·             emissions levels.

 
There is no assurance that we will be able to successfully compete against either current or potential competitors or that competition will
not have a material adverse effect on our business, operating results, financial condition and cash flow.
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If we do not effectively implement our sales, marketing and service plans, our sales will not grow and our results of operations
will suffer.
 
Our sales and marketing efforts may not achieve intended results and, therefore, may not generate the revenue we anticipate. As a result of
our corporate strategies, we have decided to focus our resources on selected vertical markets. We may change our focus to other markets
or applications in the future. There can be no assurance that our focus or our near term plans will be successful. If we are not able to
address markets for our products successfully, we may not be able to grow our business, compete effectively or achieve profitability.
 
Our sales and results of operations could be materially and adversely impacted by risks inherent in international markets.
 
As we expand in international markets, customers may have difficulty or be unable to integrate our products into their existing systems or
may have difficulty complying with foreign regulatory and commercial requirements. As a result, our products may require redesign. Any
redesign of the product may delay sales or cause quality issues. In addition, we may be subject to a variety of other risks associated with
international business, including import/export restrictions, fluctuations in currency exchange rates and economic or political instability.
 
We cannot be certain of the future effectiveness of our internal controls over financial reporting. If we are unable to maintain
effective internal controls over our financial reporting, investors may lose confidence in our ability to provide reliable and timely
financial reports and the value of our common stock may decline.
 
Pursuant to Section 404 of the Sarbanes-Oxley Act of 2002, we are required to include in our annual reports on Form 10-K our assessment
of the effectiveness of our internal controls over financial reporting. This assessment includes disclosure of any material weaknesses
identified by our management in our internal controls over financial reporting, as well as a statement that our independent registered
public accounting firm has issued an attestation report on the effectiveness of our internal controls over financial reporting. Our
management concluded that our internal controls over financial reporting were ineffective as of March 31, 2014 because a material
weakness was detected which related to our risk assessment process. Management determined that this material weakness was remediated
during the 2015 fiscal year. We may in the future identify further material weaknesses in our internal controls over financial reporting that
we have not discovered to date. If we cannot adequately maintain the effectiveness of our internal controls over financial reporting, we
might be subject to sanctions or investigation by regulatory authorities, such as the SEC. Any such action could adversely affect our
financial results and the market price of our securities.
 



We may not be able to retain or develop relationships with original equipment manufacturers or distributors in our targeted
markets, in which case our sales would not increase as expected.
 
In order to serve certain of our targeted markets, we believe that we must ally ourselves with companies that have particular expertise or
better access to those markets. We believe that retaining or developing relationships with strong OEMs (which to date have typically
resold our products under their own brands or packaged our products with other products as part of an integrated unit) or distributors in
these targeted markets can improve the rate of adoption as well as reduce the direct financial burden of introducing a new technology and
creating a new market. Because of OEMs’ and distributors’ relationships in their respective markets, the loss of an OEM or distributor
could adversely impact the ability to penetrate our target markets. We offer our OEMs and distributors stated
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discounts from list price for the products they purchase. In the future, to attract and retain OEMs and distributors we may provide volume
price discounts or otherwise incur significant costs that may reduce the potential revenues from these relationships. We may not be able to
retain or develop appropriate OEMs and distributors on a timely basis, and we cannot provide assurance that the OEMs and distributors
will focus adequate resources on selling our products or will be successful in selling them. In addition, some of the relationships may
require that we grant exclusive distribution rights in defined territories. These exclusive distribution arrangements could result in our
being unable to enter into other arrangements at a time when the OEM or distributor with whom we form a relationship is not successful
in selling our products or has reduced its commitment to market our products. We cannot provide assurance that we will be able to
negotiate collaborative relationships on favorable terms or at all. Our inability to have appropriate distribution in our target markets may
adversely affect our financial condition, results of operations and cash flow.
 
Activities necessary to integrate any future acquisitions may result in costs in excess of current expectations or be less successful
than anticipated.
 
During the 2010 fiscal year, we completed the acquisition of certain assets relating to the microturbine business of Calnetix Power
Solutions, Inc., and we may acquire other businesses in the future. The success of these transactions will depend on, among other things,
our ability to develop productive relationships with the corresponding distributors and to integrate assets and personnel, if any, acquired in
these transactions and to apply our internal controls processes to these acquired businesses. The integration of any acquired businesses or
significant assets may require significant attention from our management, and the diversion of management’s attention and resources
could have a material adverse effect on our ability to manage our business. Furthermore, we may not realize the degree or timing of
benefits we anticipated when we first enter into these transactions. If actual integration costs are higher than amounts assumed, if we are
unable to integrate the assets and personnel acquired in an acquisition as anticipated, or if we are unable to fully benefit from anticipated
synergies, our business, financial condition, results of operations, and cash flows could be materially adversely affected.
 
We may not be able to develop sufficiently trained applications engineering, installation and service support to serve our targeted
markets.
 
Our ability to identify and develop business relationships with companies who can provide quality, cost-effective application engineering,
installation and service can significantly affect our success. The application engineering and proper installation of our microturbines, as
well as proper maintenance and service, are critical to the performance of the units. Additionally, we need to reduce the total installed cost
of our microturbines to enhance market opportunities. Our inability to improve the quality of applications, installation and service while
reducing associated costs could affect the marketability of our products.
 
Changes in our product components may require us to replace parts held at distributors.
 
We have entered into agreements with some of our distributors requiring that if we render parts obsolete in inventories they own and hold
in support of their obligations to serve fielded microturbines, we are required to replace the affected stock at no cost to the distributors. It
is possible that future changes in our product technology could involve costs that have a material adverse effect on our results of
operations, cash flow or financial position.
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We operate in a highly regulated business environment, and changes in regulation could impose significant costs on us or make
our products less economical, thereby affecting demand for our microturbines.
 
Our products are subject to federal, state, local and foreign laws and regulations, governing, among other things, emissions and
occupational health and safety. Regulatory agencies may impose special requirements for the implementation and operation of our
products or that may significantly affect or even eliminate some of our target markets. We may incur material costs or liabilities in
complying with government regulations. In addition, potentially significant expenditures could be required in order to comply with
evolving environmental and health and safety laws, regulations and requirements that may be adopted or imposed in the future.
Furthermore, our potential utility customers must comply with numerous laws and regulations. The deregulation of the utility industry
may also create challenges for our marketing efforts. For example, as part of electric utility deregulation, federal, state and local
governmental authorities may impose transitional charges or exit fees, which would make it less economical for some potential customers
to switch to our products. We can provide no assurances that we will be able to obtain these approvals and changes in a timely manner, or
at all. Non-compliance with applicable regulations could have a material adverse effect on our operating results.
 
The market for electricity and generation products is heavily influenced by federal and state government regulations and policies. The



deregulation and restructuring of the electric industry in the United States and elsewhere may cause rule changes that may reduce or
eliminate some of the advantages of such deregulation and restructuring. We cannot determine how any deregulation or restructuring of
the electric utility industry may ultimately affect the market for our microturbines. Changes in regulatory standards or policies could
reduce the level of investment in the research and development of alternative power sources, including microturbines. Any reduction or
termination of such programs could increase the cost to our potential customers, making our systems less desirable, and thereby adversely
affect our revenue and other operating results.
 
Utility companies or governmental entities could place barriers to our entry into the marketplace, and we may not be able to
effectively sell our products.
 
Utility companies or governmental entities could place barriers on the installation of our products or the interconnection of the products
with the electric grid. Further, they may charge additional fees to customers who install on-site generation or have the capacity to use
power from the grid for back-up or standby purposes. These types of restrictions, fees or charges could hamper the ability to install or
effectively use our products or increase the cost to our potential customers for using our systems. This could make our systems less
desirable, thereby adversely affecting our revenue and other operating results. In addition, utility rate reductions can make our products
less competitive which would have a material adverse effect on our operations. The cost of electric power generation bears a close
relationship to natural gas and other fuels. However, changes to electric utility tariffs often require lengthy regulatory approval and
include a mix of fuel types as well as customer categories. Potential customers may perceive the resulting swings in natural gas and
electric pricing as an increased risk of investing in on-site generation.
 
We depend upon the development of new products and enhancements of existing products.
 
Our operating results depend on our ability to develop and introduce new products, enhance existing products and reduce the costs to
produce our products. The success of our products is dependent on several factors, including proper product definition, product cost,
timely completion and introduction of the products, differentiation of products from those of our competitors, meeting changing customer
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requirements, emerging industry standards and market acceptance of these products. The development of new, technologically advanced
products and enhancements is a complex and uncertain process requiring high levels of innovation, as well as the accurate anticipation of
technological and market trends. There can be no assurance that we will successfully identify new product opportunities, develop and
bring new or enhanced products to market in a timely manner, successfully lower costs and achieve market acceptance of our products, or
that products and technologies developed by others will not render our products or technologies obsolete or noncompetitive.
 
Operational restructuring may result in asset impairment or other unanticipated charges.
 
As a result of our corporate strategy, we have identified opportunities to outsource to third-party suppliers certain functions which we
currently perform. We believe outsourcing can reduce product costs, improve product quality and increase operating efficiency. These
actions may not yield the expected results, and outsourcing may result in production delays or lower quality products. Transitioning to
outsourcing may cause certain of our affected employees to leave before the outsourcing is complete. This could result in a lack of the
experienced in-house talent necessary to successfully implement the outsourcing. Further, depending on the nature of operations
outsourced and the structure of agreements we reach with suppliers to perform these functions, we may experience impairment in the
value of manufacturing assets related to the outsourced functions or other unanticipated charges, which could have a material adverse
effect on our operating results.
 
We may not achieve production cost reductions necessary to competitively price our products, which would adversely affect our
sales.
 
We believe that we will need to reduce the unit production cost of our products over time to maintain our ability to offer competitively
priced products. Our ability to achieve cost reductions will depend on our ability to develop low cost design enhancements, to obtain
necessary tooling and favorable supplier contracts and to increase sales volumes so we can achieve economies of scale. We cannot
provide assurance that we will be able to achieve any such production cost reductions. Our failure to achieve such cost reductions could
have a material adverse effect on our business and results of operations.
 
Commodity market factors impact our costs and availability of materials.
 
Our products contain a number of commodity materials from metals, which include steel, special high temperature alloys, copper, nickel
and molybdenum, to computer components. The availability of these commodities could impact our ability to acquire the materials
necessary to meet our production requirements. The cost of metals has historically fluctuated. The pricing could impact the costs to
manufacture our products. If we are not able to acquire commodity materials at prices and on terms satisfactory to us or at all, our
operating results may be materially adversely affected.
 
Our products involve a lengthy sales cycle and we may not anticipate sales levels appropriately, which could impair our results of
operations.
 
The sale of our products typically involves a significant commitment of capital by customers, with the attendant delays frequently
associated with large capital expenditures. For these and other reasons, the sales cycle associated with our products is typically lengthy
and subject to a number of significant risks over which we have little or no control. We expect to plan our production and inventory levels
based on internal forecasts of customer demand, which is highly unpredictable and can fluctuate substantially. If sales in any period fall
significantly below anticipated levels, our financial condition, results of operations and cash flow would suffer. If demand in any period



increases well above anticipated levels,
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we may have difficulties in responding, incur greater costs to respond, or be unable to fulfill the demand in sufficient time to retain the
order, which would negatively impact our operations. In addition, our operating expenses are based on anticipated sales levels, and a high
percentage of our expenses are generally fixed in the short term. As a result of these factors, a small fluctuation in timing of sales can
cause operating results to vary materially from period to period.
 
Our business could be negatively affected as a result of a proxy contest.
 
In March 2016, the Company received a letter from VCM Group LLC, an owner of 200 shares of the Company’s common stock giving
notice of such stockholder’s intention to nominate nine director candidates for election to the Company’s board of directors at the
Company’s 2016 annual meeting of stockholders (the “2016 Annual Meeting”). Although the Company believes that the stockholder’s
notice letter was deficient because it did not meet the requirements prescribed under our bylaws, and although the Company sent to the
stockholder a response letter to that effect, it is possible that a proxy contest involving the stockholder or litigation regarding the
stockholder’s eligibility to nominate director candidates at the 2016 Annual Meeting will ensue, or that we could become engaged in a
proxy contest with another activist stockholder in the future.
 
A proxy contest and any related litigation would require us to incur significant legal and advisory fees, proxy solicitation expenses and
administrative and associated costs and require significant time and attention by management, our board of directors and employees, and
would divert the attention of our board of directors and senior management from the pursuit of our business strategy, which could
adversely affect our results of operations and financial condition. Any perceived uncertainties as to our future direction and control, our
ability to execute on our strategy, or changes to the composition of our board of directors or senior management team arising from a proxy
contest could lead to the perception of a change in the direction of our business, instability or lack of continuity which may be exploited
by our competitors and may result in the loss of potential business opportunities and may make it more difficult to pursue our strategic
initiatives or attract and retain qualified personnel and business partners, any of which could adversely affect our business and operating
results. We may choose to initiate, or may become subject to, litigation as a result of the proxy contest or matters arising from the proxy
contest, which would serve as a further distraction to our board of directors, management and employees and would require us to incur
significant additional costs. In addition, the market price of our common stock could be subject to significant fluctuation or otherwise be
adversely affected by the uncertainties described above or the outcome of a proxy contest or any related litigation.
 
It also is possible that the director candidates of the stockholder that submitted the March 2016 notice letter, if nominated by such
stockholder for election to the Company’s board of directors at the 2016 Annual Meeting, could constitute a majority of our board of
directors following the 2016 Annual Meeting. Similarly, a future proxy contest with any other activist investor could result in the
turnover of a majority of our board of directors. If such a change in the composition of our board of directors were to occur, it could
trigger the change of control provisions of certain agreements and arrangements to which the Company is a party, including the Credit
Agreements, the Company’s Amended and Restated Change of Control Severance Plan and the Amended and Restated Change in Control
Severance Agreement, as amended, between the Company and Darren Jamison, our President and Chief Executive Officer.
 
Under the Credit Agreements, a change of control constitutes an event of default that would entitle Wells Fargo to, among other remedies,
declare all of our outstanding borrowings under the Credit Agreements immediately due and payable. Under the Amended and Restated
Change of Control Severance Plan and the Amended and Restated Change in Control Severance Agreement, as amended,
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following a change of control, upon the occurrence of a qualifying termination of Mr. Jamison or certain of the Company’s other
executive officers and employees, the Company will be obligated to make specified severance payments to the terminated employee.
 
If such a change in our board composition were to occur, and if our board of directors were unable to take certain mitigating action to
avoid triggering, or if the Company were unable to obtain a waiver of, these and other similar change of control provisions to which the
Company is subject, the resulting payments and other obligations required of the Company could have a material adverse effect on our
liquidity and ability to conduct our business or could otherwise materially and adversely affect our business, results of operations and
financial condition.
 
Potential intellectual property, labor, product liability, stockholder or other litigation may adversely impact our business.
 
From time to time, we may face litigation relating to intellectual property, labor, product liability, stockholder and other matters. An
adverse judgment could negatively impact our financial position and results of operations, the trading price of our common stock and our
ability to obtain future financing on favorable terms or at all. Whether or not resolved in a manner adverse to us, any litigation could be
costly, divert management attention or result in increased costs of doing business. Further, our insurance coverage is limited for these and
other claims against us, and we may not have adequate insurance or financial resources to pay for our liabilities or losses from any such
claims.
 
Our business could be negatively impacted if we fail to adequately protect our intellectual property rights or if third parties claim
that we are in violation of their intellectual property rights.
 
We view our intellectual property rights as important assets. We seek to protect our intellectual property rights through a combination of



patent, trademark, copyright and trade secret laws, as well as licensing and confidentiality agreements. These protections may not be
adequate to prevent third parties from using our intellectual property without our authorization, breaching any confidentiality agreements
with us, copying or reverse engineering our products, or developing and marketing products that are substantially equivalent to or superior
to our own. The unauthorized use of our intellectual property by others could reduce our competitive advantage and harm our business. If
it became necessary for us to litigate to protect these rights, any proceedings could be burdensome and costly and we may not prevail. We
cannot guarantee that any patents, issued or pending, will provide us with any competitive advantage or will not be challenged by third
parties. Moreover, the expiration of our patents may lead to increased competition with respect to certain products. In addition, we cannot
be certain that we do not or will not infringe third parties’ intellectual property rights. Any such claim, even if it is without merit, may be
expensive and time-consuming to defend, subject us to damages, cause us to cease making, using or selling certain products that
incorporate the disputed intellectual property, require us to redesign our products, divert management time and attention and/or require us
to enter into costly royalty or licensing arrangements.
 
We may incur costs and liabilities as a result of product liability claims.
 
We face a risk of exposure to product liability claims in the event that the use of our products is alleged to have resulted in injury or other
damage. Although we currently maintain product liability insurance coverage, we may not be able to obtain such insurance on acceptable
terms in the future, if at all, or obtain insurance that will provide adequate coverage against potential claims. Product liability claims can
be expensive to defend and can divert the attention of management and other personnel for long periods of time, regardless of the ultimate
outcome. A significant unsuccessful product liability
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defense could have a material adverse effect on our financial condition and results of operations. In addition, we believe our business
depends on the strong brand reputation we have developed. If our reputation is damaged, we may face difficulty in maintaining our
market share and pricing with respect to some of our products, which could reduce our sales and profitability.
 
Our operations are vulnerable to interruption by fire, earthquake and other events beyond our control.
 
Our operations are vulnerable to interruption by fire, earthquake and other events beyond our control. Our executive offices and
manufacturing facilities are located in southern California. Because the southern California area is located in an earthquake-sensitive area,
we are particularly susceptible to the risk of damage to, or total destruction of, our facilities in southern California and the surrounding
transportation infrastructure, which could affect our ability to make and transport our products. If an earthquake, fire or other natural
disaster occurs at or near our facilities, our business, financial condition, operating results and cash flow could be materially adversely
affected.
 
Provisions in our certificate of incorporation, bylaws and our stockholder rights plan, as well as Delaware law, may discourage,
delay or prevent a merger or acquisition at a premium price.
 
Provisions of our second amended and restated certificate of incorporation, as amended, amended and restated bylaws and our stockholder
rights plan, as well as provisions of the General Corporation Law of the State of Delaware, could discourage, delay or prevent unsolicited
proposals to merge with or acquire us, even though such proposals may be at a premium price or otherwise beneficial to you. These
provisions include our board’s authorization to issue shares of preferred stock, on terms the board determines in its discretion, without
stockholder approval, and the following provisions of Delaware law that restrict many business combinations.
 
We are subject to the provisions of Section 203 of the General Corporation Law of the State of Delaware, which could prevent us from
engaging in a business combination with a 15% or greater stockholder for a period of three years from the date such stockholder acquired
such status unless appropriate board or stockholder approvals are obtained.
 
Our board of directors has adopted a stockholder rights plan, pursuant to which one preferred stock purchase right has been issued for
each share of our common stock authorized and outstanding. Until the occurrence of certain prescribed events, the rights are not
exercisable and are transferable along with, and only with, each share of our common stock and are evidenced by the common stock
certificates. One preferred stock purchase right will also be issued with each share of our common stock we issue in the future until the
rights plan expires or is terminated or we redeem or exchange the rights for other property in accordance with the terms of the rights plan
or at such time, if any, as the rights separate from each share of our common stock and become exercisable. Each share of Series A Junior
Participating Preferred Stock will be entitled to receive, when, as and if declared by our board of directors out of funds legally available
for the purpose, dividends payable in cash in an amount per share (rounded to the nearest cent) equal to 100 times the aggregate per share
amount of all dividends or other distributions, including non-cash dividends (payable in kind), declared on our common stock other than a
dividend payable in shares of common stock or a subdivision of the outstanding shares of common stock. The rights plan prohibits the
issuance of additional rights after the rights separate from our common stock. The rights plan is intended to protect our stockholders in the
event of an unfair or coercive offer to acquire us. However, the existence of the rights plan may discourage, delay or prevent a merger or
acquisition of us that is not supported by our board of directors.
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